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* -against- 45 oy tate ny! ge $f 


8.8. CAMPECHE, her engines, ‘pentane ni 
TRANSPORTACION MARITIMA MEXICANA 8,Ae, 
dba MEXICAN LINE, ‘‘. «* ; oma 160 4% = 
‘“Defgndantay.. 
TRANSPORTACION MARITIMA MEXICANA 8. ey 


Defendant and Third: 
Party Plaintiffy, ; 
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-against- 
PITTSTON STEVEDORING CORPORATION, 
T™mird Party Defendant. 


ACLI INTERNATIONAL, INC., 
Plaintiff, 


-against- 


TRANSPORTACLON MARITIMA MEXICANA S.A. 
dba MEXICAN LINE ani SMITH AND JOHNSON 


(SHIPPING) INC., 
Defendants, 


TRANSPORTACION MARITIMA MEXICANA S.A., 


Defendant and Third 
Party Plaintiff, 


-against- om 
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PITTSTON STEVEDORING CORPORATIOB, " 
Third Party Defendant. 
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PRE-TRIAL ORDER * , 
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4 ay 


Index: Noy *. 
73 Civs 5341, 
(aRE), 


Counsel for the various parties havéeg — 
with respect to formulation of a pre- -trial order pursuant | 
to Rule 16° ‘of, the Federal. Rules oh, ettad, proscar ‘ey i nd 


ae as s » Tite 4 
following actions have tea akon} ‘y ry Sagal Neen sek ff 
i Geers ts to if Aste Dg a" a re os am 
1, ‘maine, bring thig’ ‘getign, unger , Fung 9, (i) 
A Ch * #1 ye 
cf the pederal Rules’ of Civil Procedures ,No dispute, le 
+h 4 . he a ure > Se e @ pate pope we: e ep ‘ 4 
on this point.~ rs ve ort d, wd hee, hates 2 ¢ y “hey i ¢ iy % 
! : ik Pol ee Y 


2. Plaintiff, defendant ds thing Party. .4 dofendant, 

do not require amendment to the tieldines,° oP ay et 
Pe “snes a BY har, ED age | 

3. No dispute exist ‘as to the folloying fil sa ait 


Py 


a. The cocoa butter in question vas. Mara ne 
manufactured on the premises of . -~ “yt § pig 
Industrializadora de Cacao de Tabasco: yet 


at Cardenas, Tabasco, Mexico. | re ke, 
, Te “v 
b.. The product was trucked to Coatzacoalcos., | 
Ver. Mexico where it was lorded aboard © 
the M.V. CAMPECHE. are 
em agi ‘aah aan’ = 
c. The bill of lading # ‘20 ‘for “6400 cartons *. ,”* 
was issued by the carrier, Mexican’ Line one 
and was issued clean on beard. under fate ; 
of July 13, 1968. : 


4. Of the 6400 cartons, 3668 were itevea“in’ A: 
#1 lower hold aft, and 2732 were cou & 
in #4 tween deck. 


ay 


4 
. 


e, The vessel departed Coatzacoalcos. on “a 
July 14 and arrived at Staten Island on 
July 23, 1968. 


» 
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° Pm Be 
4, Reference is made to the pre-trial momoranda — 


of the respective parties with regard to ths position om. ft" 
liability and damages, as well as witnesses to be called <p 
and exhibits presented. hg a 
5. All parties reserve the right to present. 
testimony and offer exhibits not mentioned herein ‘tor the 


purposes of impeachment. Ae ee he a 5 if 


‘« 
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Pre-Trial O.der 


1. Whether the cocoa butter was free of damage 
upon loading. Weis 
2 pce yah the cocoa butter was scikaeed.’ 
sufficiently to withetand the rigor 
it ae ae ee ‘transits; , ie eS) Ved SG ape ee a6°) a 
posts oe ot a oF Me w a as ‘, gr “ag 8, iis 
Tee a 2. whether ais cneen putter: “wag dauaged! en y' ae 
mene outturn and if so the ‘amount, ferent Ay "tory % 
; ' F is a 4 ae | 


‘ 
* X 
Pe 


i. Whether: ‘the cocoa ‘butter’ was ‘damaged’ die ¢. fy 
“. to inherent vices! Rae PS Famer Wd poae 
fo PHee BAT "rye Bsa 
dl ' Be Whether und neeae: gave, the ‘proper, "care | #4 BV iid 
«tts and ‘custody to, age pares. a LAM. re ¢": AT Gey 
; a ; "y a ‘4 roe 


‘$ Ps 
8 Uhether she carrier’ vag’ ‘sufficiently? aye! 


| qualified to carry the nproduete oN chk é 
7.Whether the stevedore contributed ‘to. the Ss. 7 

damage alleged. - ar BASS eo 
Dated: New York, New York '.° ; 7 ae fae ae Haaaae 


November 14, 1974 & O'p mere a if 
Attorneys for pisingite? eh a5: 
ACLI TIO TO ete ee 


96 Fulton street” . a Le 
New York, New York’>:, ae 
_ 300 038 a iallaane, nA 
HAIGHT, GARDNER, POOR & “HAVENS * 
Attorneys for Defendant ang. 
™ird Party Plaintiff 
TRANS PORTACION MARITIMA wea 
S.A. 


‘a9 


By: 


One State Street Plaza 
New York, New York. 


BIGHAM, ENGLAR JONES & BOUsTC 
Attorneys for ‘mi rd Party, “; 


Defendant, PITTSTON ps Fae u 
CORPORATION - ': 
a ‘ 


99 John decpot vies A 
Row Yorks Rew. York . 
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PRE-.RIAL MEMORANDUM OF THIRD-PARTY DEFENDANT 


UNITED STATES DISTRICL COURT 
SOUTHERN DISTRICT OF NEW YORK 


ACLI INTERNATIONAL, INC., 
Piaintif?r, 
-against- 73 Civ. 1297 
S.S. CAMPECHE, her engines, boilers, P (HRT ) 
ete., TRANSPORTACION MARITIMA i 
MEXICANA S.A, dba MEXICAN LINE, 
Defendants. 


awe ewe we wee Oe eee ee ee Ee we ee ee ee x 

TRANSPORTACION MARITIMA MEXICANA S.A., . 
Defendant and Third- ; 
Party Plaintiff, 

-against- 

PITTSTON STEVEDORING CORP., 
Third-Party Defendant. 

~—— ee ee we es we wm www we we we wee ee KX 


PRE-TRIAL MEMORANDUM OF THIRD- 
PARTY DEFENDANT PITTSTON 
STEVEDORING CORPORATION 
I, JURISDICTIONAL STATEMENT 
Third-party defendant, Pittston Stevedoring 
Corporation does not contest the jurisdiction of this 
Court, jurisdiction bing based on the General Maritime 


Law, diversity of citizenship and the relief demanded is 


in excess of $10,000. 


II. AMENDMENTS TO PLEADINGS 
Third-party defendant does not at this time wish 


to amend its pleadings. 


8 


III. UNDISPUTED FACTS 


In y and July, 1968, two shipments of cocoa 


&: 
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Pre-Trial Memorandum of Thi Party Defendant 


butter were shipped from Coatzoacoalcos, Mexico to New York, 
aboard the M/V "CAMPECHE", Maritima Mexicana, S.A. Parts 


of these cargoes of cocoa butter were discharged in New York. 


IV, FACTUAL POSITION 

Third-party defendant contends that if the cocoa 
butter arrived in New York in a damaged or contaminated 
condition as contended by the plaintiff, such damage or 
contamination was not cavsed by the negligence, fault, want 
of care or breach of waranty on the part of the third- 
party defendant, or by its gents, servants, officers or 
employees, or by any pe’'3on or persons for whose acts or 
omissions it is respons**>le or liable. Any shortage, loss 
and/or damage to the s'\ipment described in the complaint, 
was due to causes for waich the third-party defendant is 
not liable or responsible by virtue of the provisions of 
the Cazriage of Goods by Sea Act, approved April 16, 1936, 
and/or the Harter Act, and/or applicable tariffs, and or the 
provisions of the applicable bills of lading and/or the 


Teneral Maritime Law. 


Third-party defendant contends that it per*ormed 
its work in a safe, proper, prudent and workmanlike manner; 
that it accordingly is not liable to indemnify defendant 


and third-party plaintiff Transportacion Maritime Mexicanz 


S.A.; that both cargoes of cocoa butter arrived in New York 


ad 
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in a damaged and defective condition; that the actions of 
third-party defendant in no way contributed thereto; and 
that it did not violate any obligation owed by it to the 
defendant and third-party plaintiff, either expressed or 


implied. 


a 


V. LIST OF WITNESSES 


a. Third-party defendant's gang boss 


b. Longshoremen employed by third-party 2 
defendant who worked aboard the vessel 
on the occasions in question 7” } 


Fach of the above are employed by third-party 
defendant whose principal place of business is at lj Havtery 
Place, New York, New York. 4 


c. An expert witness to be name? prior to trial. 


The foregoing is not intended to include tnose 
witnesses which may be offered for the purpose of jimpeach- 
ment. Third-party defendant reserves the right to offer 
those witnesses listed by plaintiff and defendant and those 


not presently known or available. 


VI. EXHIBITS 

Depending upon the testimony elicited upon the 
trial of this action, third-party defendant contemplates 
offering one or more or a part thereof of the following 


exhibits: 


a. Stevedoring records 
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b. Payroll records 
ec. All depositions taken or to be taken in this 
litigation; documents, photographs and papers marked on 


those Sit tons. 


The foregoing list of exhibits is not intended 
to include those which may be offered for the purposes of 
impeachment. Third-party defendant reserves the right to 
offer those listed by plaintiff and defendants anc those 


not presently known or available. 


Vil. TRIABLE ISSUES 

The issues ial whether the cocoa butter was 
properly packaged; whether there was inherent vice with 
respect to the cocoa butter; whether the negligence of the 
defendant or the unseaworthiness of its vessel caused the 
damage to the cocoa butter; whether third-party defendant 


was negligent or breached its warranty of workmanlike service 


Respectfully submitted, 


BIGHAM ENGLAR JONES & HOUSTON 
Attorneys for Third-Party Defendant 
Pittston Stevedoring Corporation 
Office & P. O. Address 
99 John Street 
New York, New York 10038 
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PRE-TRIAL MEMORANDUM OF PLAINTIFF 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ACLI INTERNATIONAL, INC. 


Plaintif?, : 
-avainst~ 
S.S. CAMPECHE, her engines, boilers, 3 73 Civ. 1297 
ete., TRANSPORTACION MARITIMA 
MEXICANA S.A, dba MEXICAN LINE, : (HRT) 
Defendants, 


en ipod eiiaaiabealnb ini Oe eemmwmwme nena e XK 
VRANSPORTs! SION MARITIMA MEXICANA S.A, $ 
Defendant and Third- 
Party Plaintiff, H 
~acainst- 
PITTSTON SVEVEDORING CORP., 
Tiird-Party Defendant. 


PRE~TRIAL MEMORANDUM OF PLAINTIFF 
ACLI INTERNATIONAL INC. 


I. JURISDICTIONAL STATEMENT 
Plaintiff does not contest the jurisdiction 


of this Court, 


II. AMENDMENTS TO PLEADINGS 
No amendments to pleading are requested at 
this tine. 


III, UNDISPUTED FACTS 
In May and June, of 1968, two shipments of 
cocoa butter were shipped from Coatzacoalcos Mexico to 
New York aboard the M.V. Campeche and were there discharyed. 
On March 12, 1972, May 13, 1972, June 10, 1972 and Auzust 19, 


1972 various shipments of cocoa butter were shipped from 
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Pre-Trial Memorandum of Plaintiff 


Coatzacoalcos to New York and Philadelphia aboard the 
vessels Jalapa, Merida, Merida ad Campeche, respectively. 

All shipments were carried by the defendant 
frausportacion Maritima lexicana, were shipped by tne 
sare shlpper, and were consigned to plaintiff, ACLI 


International Ince, 


IV. FACTUAL POSITION 
Plaintiff contends that all the shipments which are 
the subject matter of this consolidated action were 
shipped urder clean on board bills of lading and were 
deliver2d variously short, damaged and contaminated which 
resulted in a net loss to plaintiff in the arcrevate 
anount of $43,109.59. It 1s further contended that 
defendants and/or third party defendants are liable for 
the loss under the Carriacse of Goods by Sea Act and 
the Harter Act and the General Maritime Law and that 
no statutory oc common law defenses are available to 


defendants and third party defendant. 


V. LIST OF WITNESSES 
lL. Plaintiff's claim manager 
2. Plaintiff's surveyor 
3. Two expert witnesses to be naned prior 
to trial 
The foregoing is not intended to inelude those 


witnesses which ney be offered for the purpos<s of im- 
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peachnent and plaintiff reserves the right to offer as 


its own those witnesses listed and/or called by defendant 


and third party defendant and those rot presently known 


» available, 
VI. 
1. 
receipts, bil 
2. 


EXHIBITS 
Sales contracts, invoices, subrog:tton 
1s of leding, survey reports. 


All depositions taken or to be taken in 


this litigation; do-uments, photographs, and papers 


marked at those depositions. 


The foregoing is not intended to include thoce 


exhibits which may be offered for the purposes of tin- 


peachnent and plaintiff reserves the right to offer as 


tts own those exhibits listed and/or introduced by 


defendant and third party defendant end those not presently. 


Hnown or available. 


VII, TRIADLE ISSUES 


—— 


The Triable issues are: 


i. 
for while in 


adcfendant. 


4, 


to carry the 


Whether the coca butter was properly carcd 


the custody of the defendants and third party 


Whether the coca butter was properly packoged. 


Whether the coca butter was subject to inherent 


Whether the defendant had the proper exnpcrtics 


cocoa butter. 


9 Pe 
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Pre-Trial Memorandum of Plaintiff 


5. Whether the carrying vessels were "cargo 
worthy” for this particular cargo. 
6. Whether the third party defendant breached its 
warrenty of workmanlike service. 
Respect ™: ly submitted, 
HILL R*y XNS CAREY LOESBERG & O'BRINN 
Attornzys for Plaintiff 


96 Fulton Street 
New York, New York 10033 


PRE-TRIAL MEMORANDUM OF THIRD-PARTY PLAINTIFF 


STATES DISYRICT COURT 
SOUTHERN DISTRICL OF NEW YORK 
bar Ee save sicsatoes tnispeeticbeiddiraieasteh Dateien apanetiiebs aia x 
ACLI INTEPNATIONAL, INC., 
Plaintiff, 
- against - 


& 


S.S. CAMPECHE, her engines, boilers, 
ete., TRANSPORTACION MARITIMA 
MEXICANA S.A. dba MEXICAN LINE, 
Defendants. 
(HRT) 
TRANSPORTACION MARITIMA MEXICANA 
Sie» 


Defendant and Third 
Party Plaintiff, 


- agaiust - 
PITTSTON STEVEDORING CORPORATION, 


Third Party Defendant. 


DEFENDANT AND THIRD PARTY 
PLAINTIFF'S PRE-TRIAL MEMORANDUM 


I. JURISDICTIONAL STATEMLNT 


Plaintiff has invoked the admiralty/ 


maritime jurisdiction of this Court under Rule 
9(h) of the Federal Pules of Civil Procedure. 


Defendant and third party plaintiff does not 
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Pre-Trial Memorandum of Third-Party Plaintiff 


challenge the juristiction of the Court as to 
nlaintiff's claim. ‘The third party action is 
one for indemnity and/or contribution over 


which this Court has jurisdiction. 


TI. ANCNDNENTS TO PLEADINGS: 

Defendant and thi>. arty plaintiff 
does not, at this time, seek to amend the 
pleadings. 

TII. DEFOLNDANT AND THIRD PART PLAINTIFF 
WILL STIPULATE TO THE FOLLOWING: 

(a) That at all times rentioned it 
was the owner and operator of the m/s Campeche. 

t (b) That defendant and third varty 
plaintiff issued Bill of Lading No. 10 dated 
May 18, 1968 cove-ing a shipment of 2,500 cartons 
of cocoa butter on Voyace 61 MB of the r/s 
Campeche from Coatzacoalco3 to New York. 

(c) Defendant and third party plaintiff 
issued Bill of Lading No. 20 dated July 13, 1968 
covering a shipment of 6,490 cartons of cocoa 
butter on Voyage 63 of the m/s Campeche fron 
Coatzacoalcos to New York. 

(ad) Both shipments were discharged by 


third party defendant at Pier 20, Staten Island, 


New York. 


Pre-Trial Memorandum of Third-Party Plaintiff 


IV. CONTIiUTIONSs 

Defendant and third party plointift 
contends that it was not negligent with respect 
to the shipments involved and that the n/s 
Campeche was not unsecaworthy. Defendant and 
third party plaintiff further contends that any 
demage to these shipments resulted from inherent 
vice of the cargo and/or insufficient packacing 
thereof. If damage resulted from any other 
cause it was from the improper handling of said 
cargo by third party defendant. 

V. Defendant and third party plaintiff 
will call some or all of the following witnesses, 
if available, at the trial: 

(a) Ruben Villegas Dominguez 


(b) Emilio Espana Krauss 
(expert witness) 


(c) Representative of K.W. McClure 
& Co., Inc. 


(a) Jose Ruiz 

cg) Mario Ruiz 

(f) Gerardo Sanchez 
(g) Jaime Rosiaue 


(h) Capt. William Wheeler 
(expert witness) 


(i) Surveyors 


on ; "ap 
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Pre-Trial Memorandum of Third-Party Plaintif] 


Defendant and third party plaintiff 
reserves the right to identify additional 
witnesses whose testimony may become relevant 
ane/or necessary up to and during the trial of 
this action. 

VI. Depending upon the  estimony 
adduced at the trial, defendant and third party 
DlaintLff will offer some or a11 of the following 
exhibits, if available: 


(a) Exhibits marked at depositions 
heretofor taken 


(b) Deck logs of the m/s Campeche 
(A-1) 


(c) Carge stowage plan for the 
voyages in question (A-z2 and A-3) 


(a) Stowage lists for the voyages 
im question (A-4, A-5) 


(e) Capacity plan of the vessel 
(A-6) 


(f) Stevedoring contract (A-7) 


(g) Stevedoring bills submitted by 
third party defendant (A-8) 


‘h) Sample cocoa butter container 
{A-9, 


Defendant and third party plaintiff 
reserves the right to offer additional exhibits 


up to and during the trial of this action. 
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rial Memorandum of Third-Party Plaint 


ry 


pL 
“ed 


VII. The issues to be tried include 
licbility in terns of unscaworthiness, neqligence, 
invemnity, and the extent and nature of cawaces, 


if any, sustained by plaintiff. 


Respectfully submitted, 


HAIGHT, GARDNER, POOR & HAVENS 
Attorneys for Defendant 
and Third Party Plaintiff 
One State Street Plaza 
New York, New York 10004 
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PLAINTIFF'S PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW 


VALPED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ACLI INTERNATIONAL, INC., 


Plaintiff, 
-against- 
8.S. CAMPECHE, her engines, boilers, etc., 
TRANSPORTACION MARITIMA MEXICANA, S.A., : Index No. 
dba MEXICAN LINE, 73 Civ. 1297 
(HRT) 


Defendants, 
TRANSPORTACION MARITIMA MEXICANA S.A., 


Defendant and 
Third Party Plaintiff, H 


~against- 


eo 


PITTSTON STEVEDORING CORPORATION, 
Third Party Defendant. ? 


tee @ ab 42 SO. hee a a we a em we ae” 


PROPOSED FINDINGS OF FACT 
AND CONCLUSIONS OF LAW 
AC INTERNATIONAL, INC., files the following 4s 


its proposed tundings of fact and conclusions of law: 
PROPOSED FINDINGS OF FACT 


1. This is a cause of action ia the admiralty and 
maritime jurisdiction of the court within the meaning of 
Rule 9 (h) of the Federal Rules of Civil Procadure. 

2, Plaintiff, ACLI INTERNATIONAL, INC., is @ 


corporation organized and existing under the laws of the 


A 21 


Plaintiff's Proposed Findings of Fact and Conelustons of 


C aw 


State of New York and at all material times owned the cargo 


by purchase from Industrializadora de Cacao de Tabasco S.A, 


3. Defendant, TRANSPORTACION MARITIMA MEXICANA,S.A., 
a corporation organized and existing under the laws of 
Mexico. The M.V. CAMPECHE, is owned, operated and managed 


by defendant, TRANSPORTACION MARITIMA MEXICANA, S.A. . 


hk, The dimenstons of the M.V. CAMPOCHF, whitch 
carcied the cargo which is the rubject matter of this 
action, according to Lloyds! Registry of Shipping are 


as follows: 


Length (BP) 330 ft. O in. dwt 3700 

Breadth (moulded) 47 ft. O in. date of build 1954 
Dapth (moulded) 19 ft. O in. # of holds 4 
Toanace gross 2312 # of hatches 4 
Tonnage net 1142 


5. The cocoa butter which is the subject ratter 
of this action was manufactured in the town of Cardenan, 
Tabasco, Mexico at the plant of Industrializadora de 
Cacao de Tabasco S.A. from whence it was trucked to the 
loading port of Coatzvacoalcos,. 

§. Trucker's receipts indicate that the cargo 
carried under bill of lading number 20 dated July 13, 1°72 
was picked up fron the shipper's warehouse between 
July 10, 1972 and July 12, 1972. 


7. The shipper's warehouse at Cardenas is fh, 


maintained at a maximum temperature of 77°F (25°C) and 
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Plaintiff's Proposed Findings of Fact and Cone-ustons 


the cargo was held at the shipper's warchou.e until no 
~ore than 35 hours befoce the carrying vessel is due to 
arrive foc loading at Coatzacoulcos. 

€. All truck shipments were carried during 
darkne:s in order to avotd the heat of the day. 

9. Driving time between Cardenas and Coatzacoalcos 
is approximately 2 hours, 

10. The melting point of cocoa butter is in the 
06°F ~ 96°F range (35.2°C = 35.3°C,. 

11. On July 13, 1968, the shipment of cocoa 
butter was delivered to defendant, TRANSPORTACION MARITIVA 
MEXICANA, S.A., for carriage from Coatzacoalcos to New 
York and was «. «epted for shipment by a duly authorized 
agent of defendant, TRANSPORTACION MARITIMA MEXICANA, S.A., 
in conside-ation of agreed freight and pursuant to the 
terms of bill of luding number 20 dated July 13,1968. 

12. At the time of loading aboard the vessel, 
defendant, TRANSPORTACION MARITIMA MEXICANA, S.A., issued 
a "clean oniboatfd" bill of lading signed for the master 
by d2fcndant, TRANSPORTACION MARITIMA MEXICANA, S.A.$s 
general agent at, Coatzacoalcos, 

13. Tre cargo shipped under bill of lading 
number 20 during July of 1968, 3668 cartons were stowed 
in the nuaber 1 lower hold aft and 2732 cartons were stowed 
in the number 4 tween deck forward and all cargo was loaded 


from trucks alongside. 


Plaintiff's Proposed Findings of Fact and Conclusions 


14. The cocoa butter was sealed in polyethylene 
bags inside a single wall fibre board carton measuring 
approxinately 7 1/2 inches by 14 inches by 15 inches. Tne 
net weight of each cargon was 50°lbs. The inner liner of 
polyethylene was heat-sealed and the outs: cart 1 was 
stapled at one end and taped at both ends. The packaging 
of the cocoa butter was customarily used for approximately 
15 years and sufficient to withstand the normal rigors of 
ocean transit. 

15. It is not customary in the trade to carry 
cocoa butter in refrigerated compartments. 

16. During a deposition of defendant, TRANSPORTA- 
CION MARITIMA MEXICANA, S.A., by the chief officer of the 


CAMPECHE on the July 1968 voyage the following facts were 
adin satus sh ou i ey ats gre Lent db fc. +6. 


’ . 


A. The July 1968 voyage was the first in 
which he had come into contact with 
cocoa butter (P. 8, transcript of 
deposition of Ruben see taken 
July 23, 1974). 

B. He had no special instructions from 
defendant, TRANSPURTACION MARITIMA MEXICANA 
S.A., aS to whether any special care was 


required in carrying cocoa butter. (P. 8 ” 9) 
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Plaintiff's Proposed Findings of Fact and Coneclustons 


C,. He did not know the melting point of 
coco&u butter. ( y. > ) 

D. No hold temperature readings were taken 
during the voyage. (Ce 4) 

E. That no rough weather was encountered 
on the voyage. (rt, r3) 

F. No humidity readings were taken of the 
cargo holds although it should have 
been done. (¢¢ ae oo ee 

G. He did not know the stowage factor 
of cocoa butter. (¢ a 

H. That during the voyage the weather 
averaged about 75°F. ( ¢ 2 t ) 

I. That the damage was a result of improper 
stowage. (pp. 41 ,42,55,60,61) 


J. A daily inspection of the cargo holds 
was not performed. (¢ 0, 
t Qe 


ae nw € 
¥. 449 tic CABG? « beer S$t/e-s a) in THL 


wr A ? 


~ 
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17. On discharge 1400 cartons of the 6400 cartons 
sipped outturned stained, soft,, short and contaminated. 


18. The damage was not a result of inherent vice 


of the cargo but rather was caused by the improper stowage 
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Plaintiff's Proposed Findings of Fact and Conelustons of Law 


of the cargo and the negligent care, custody and control of 
the cargo by the defendants compounded by the third party 
defendant stevedore by exposing the discharged cargo to 
the effects of the heat and sum during the months of 
July and August. 

19. The shipment under bill of lading 10 in 
May referred to in the Complaint will abide by stipulation 
the result of the trial of the July shipment under bill 


of lading 20. 
PROPOSED CONCLUSIONS OF IAW 


1. The M.V. CAMPECHE, was engaged in the common 
carriage of goods for hire. 

2, Bill of lading number 20 dated July 13, 1958 
by M.V. CAMPECHE is subject to the provisions of COGSA and 
the plaintiff is a holder in due course of the bill. 

3. The shipment of cocoa butter, having been 
delivered in good order and condition to the M.V. CAMP CilE 
and defendants at Coatzacoalcos, the failure of the ship 
and defendants to deliver tne cargo at destination in 
the same good order and condition establishes ACLI 
INTERNATIONAL, INC.'s prima facie case againct. derendants. 
Levatino Co. v. SS Presideuc Hayes 231 F. Supp. 307 
(S.D.N.Y. 1964). 


4. The ocean carrier is a bailee entrusted 


with the shipper's goods. Discharge of that duty is 
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Plaintiff's Proposed Findings of Faet and Conclusions of Law 


peculiarly within the carrier's control and the facts and 
ecLrcumstances upon which she carrier may vely for relief 
from that duty are peculiarly within his knowledge. A: 

a result, the law imposes upon the carrier the burden of 
showing that he is entitled to rely upon ene of the 
statutory exceptions provided by COGSA. Schnell v. 

Tne Vallescur 293 U.S. 296 (1934). This the defendants 
have failed to do. 

5. Defendants have railed "to exercise due 
diligence to (a) make the ship seaworthy; (b) properly 
man, ecuip, and supoly the ship" and (c) make the holds... 
in which the goods are carcied, fit and safe for their 
reception, carriage and preservation": 46 U.S.C. §1303 (1) 

6. Defendants were negligent in the care, custody 
and control of the cargo. 

7. A carrier is obliged to know the characteristics 
of the cargo it is carrying and to make the necescary 
seafaring provisions for its safe ocean carriage. Levatino 
Co. ve SS _HELAS 1966 A.M.C. 40 (S.D.N.Y. 1966). 

8. Although a carrier is not obliged to accept 
perishable cargo, once it does, it is charged with knowledge 
of the cargo's perishable characteristic; and has the duty 
to provide such care as the cergo's character requires. 
Levatino Co. vs. SS President Hayes 1964 A.M.C. 1247 (5.D.N.Y. 


1964). 


9. The defendant did not discharge the cargo to a 


fit wharf at the port of destination within the meaning 


of the Harter Act as it failed to take measures to protect 
the cargo from the effect: of the weather. Levatino Co. 


v. SS President Hayes 1964 A.M.C. 1247 (S.D.N.Y. 1964). 


10. The M.V. CAMPECHE and defendants ave liable 
to plaintiff, ACLI INTERNATIONAL, INC., for its damages 


which total $15,219.29 plus interest and costs. 


Dited: New York, New York 
November 18, 1974 


HILL, RIVKINS, CAREY, LOESBERG 
& O'BRIEN 

Attorneys fdr Plaintiff 

ACLI INTERNATIONAL INC, 


BY: 


Attorney of Kecord — 


96 Fulton Street 
New York, New York 
10038 
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THIRD-PARTY DEFENDANT'S PROPOSED FINDINGS 
OF FACT AND CONCLUSIONS OF LAW 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


“sa -aeecen ana eaee er rs | 


ACLI INTERNATIONAL, INC. $ 
Plaintiff : 
against t 73 Civ. 5341 
TRANSFORTACION MARITIMA MEXICANA 2 (HRT) 
S.A. d/b/a MEXICAN LINE and SMITH 
AND JOHNSON (SHIPPING) INC. 3 
PROPOSED FINDINGS OF 
Defendants t FACTS AND CONCLUSIONS 
OF LAW 
ee. Pee tt tt ee 
TRANSPORTACION MARITIMA MEXICANA s 
S.A. 
t 
Decendant and third- 
party plaintiff 2 
against 8 
PITTSTON STEVEDORING CORP. 3 


Third-party Defendant : 


-o- eed | 


THIRD-PARTY DEFENDANT PITTSTON STEVEDORING 
CORP.'S PROPOSED FINDINGS OF FACTS 
1. flaintiff, Acli International, Inc., at all times 
material herein, was and now is @ domestic corporation with an 
office and place of business at 110 Wall Street, New York, 


Hew York. 
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ty Defendant's Proposea Findings 
of Facet and Conclusions c, Law 

2. Defendant and third-party plaintiff, Tracc>orta- 
cicn Maritima Mexicana 8.A., was, and now is, a foroign 
corporation or other business cntity, with an office and plhce 
of business at Avenida de les Inourpentes 432, Piso 3, lexico 


D.F. Mexico. 


3. Defendant and third-pourty plaintif?, Transporta.- 
cicn Maritina Mexicana S.A.,was at all relcvant times, the 
cincr andoperator of the M/V "Campeche", a vessel engaged in 


the carriage of cargo by sea for hire. 


4, Third-party defendant, Pittston Stevedoring 
Corp., was @ domestic corporation with an office and place 


of business at 17 Battery Place, New York, New York, 


5. In May and July 1968, defendant and third-party 
plaintiff's vessel, M/V "Campeche", arrived at Pier 20, 
St.ten Island, New York, carrying, anong other things, a cargo 


of coco butter. 


6. Third-party defendant, Pittston Stevedoring 
Corp., had bcen engaged to assist in the discharging of the 


cargo of coco butter at Pler 20, Staten Island, New York. 


7- On each of the above mentioned occasions, when 


the hatch containing the coco butter was opened, the coco butter 


was found to be in @ melted, damaged and ot =rwise defective 


condition. 


"he n tln p noskeCc Rand? 12 
Third-Party Defen:ant's Proposed Finding: 
of Facet and Conclusions - Law 


8. That the damage to the coco butter on each of 
the above mentioned occasions, occurred prior to the time that 
third-party defendant Pittston Stevedoring Corp. commenced 


ita obligations under the dischirging agreenent. 


9. That the damige to the coco butter, on each of 
the above mentioned occasions, occurred while the cargo was 


still on board the vessel. 


10. That the actions of third-; ty de* adant 
Pittston Stevedoring Corp. in no way contributed to the damage 
and defective condition of the cargo. 

THIRD~PARTY DEFENDANT PITTSTON STEVEDORING 
CORP.'S PROPOSED CONCLYSIONS OF LAW 
l. This Cou.c has jurisdiction over the parties 

and subject matter of this action by reason of diversity of 
citizenship and also under its admiralty and caritime 
jurisdiction. The amount in controversy exceeds $10,000 


exclusive of interests and costs. 


2. The Court finds that there is <n insufficiency 
of credible ovidence to satisfy it by a vreponderance of proof. 
That either third-party defendant was negligent or that its 


acts in eny way proximately contributed to the occurrence of 


the subject damage. 


3. Tne Court finds that thore is an ineuffictency 
of credible evidence to satisfy it by @ preponderance of 
proof. That third-party defendant brenched its guarentce 


of performing its work in a carcful and iorknu nlike minner. 


4, Third-party defendant Pittston Stevedoring Corp. 
hag clearly estebliched to the satisfaction of this Court by 
& preponderance of a credible evidence thet defendant and 
third-party plaintiff, Tranep > actonMritina Mexicana S.Ae; 
by its own negligence caused the daxages co oaained of. 

5. Said negligence of defendant and third-pa..y 
plaintiff? @ransportacion Maritima Mexicana S.A. which 
proxi:.tely caused tne damages is a complete bar to any 
rocovery over against third-party defendant Pittston 


Stevedoring Corp 


Dated: New York, New York 
1974. 


ed 


U.S.D.J. 
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AMENDED AND SUPPLEMENTAL PROPOSED FINDINGS OF FACT AND 
DEFENDANT AND THIRD-PARTY PLAINTIFF'S CONCLUSIONS OF LAW 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


ACLI INTERNATIONAL, INC., 
Plaintilyf, 
~ against - 
S.S. CAMPECHE, her engines, boilers, 
etc., TRANSPORTACION MARITIMA 
McXICANA, S.A., dba MEXICAN LINE, 
Defeadants, 
oa te re nr ran x 73: Civ... 2297 
(HRT) 
TRANSPORTACION MARITIMA MEXICANA, 


S.A, 


Defendant and 1: .cd 
Party Plaintiff, 


- against - 
PITTSTON STEVEDORING CORPORATION, 


Third Party Defendant. 


ENDED AND SUPPLEMENTAL PROPOSED FINDINGS 
OF FACT AND CONCLUSIONS OF LAW RESPECTFULLY 
SUBMITTED ON BEHALF OF DEFENDANT AND THIRD 
__-_PARTY PLAINTIFF ___ 


FINDINGS OF PACT 


1. Plaintiff is a corporation organized and 
existing under and by virtue of the laws of the State of 
New York. 


2. Defendant and third party plaintiff, 


A oo 

vo 
Amended and Supplemental Proposed Findings of Faet an 
Defendant and Third-Party Plaintiff's Conelustio» 


Transportacion Maritima Mexicana, S.A. (hereinafter referred 
to as Mexican Line), is a corporation organized and 

existing under and by virtue of the laws of the Republic 

of iHexico, having its principal office in Mekico City. At 
all material times it was the owner and operator of the 

m/s Campeche. 

3. ‘third party aefendant, Pittston Stevedoring 
Corp., was and still is a corporation engaged in stevedoring 
and terminal operations in the Port of Wew York and, at 
all material times, was the stevedore and terminal 
operator at Pier 20, Staten Island, New York. 

4. On or about July 13, 1968, the m/s Campeche 
called at the Port of Coatzacoalcos, Mexico, where she 
loaded 6,400 cartons of cocoa butter. 3,668 cartons were 
stowed in the after end of the vessel's No. 1 lower hold 
ana the remaining 2,732 cartons were stowed in the No. 4 
‘tween deck. The entire shipment was carried under Bill 
of Lading No. 20, dated July 13, 1968. 

5. The cocoa butter in question was manufactured 
at the plant of the shipper, Industrializadora de Cacao de 
Tabasco S/A, located at Cardenas, some 60 miles inland 
from Coatzacoalcos. In a semi-liquid state, the cocoa 
butter was poured into polyethylene bags which, in turn, 
were placed in cardboard cartons. The cartons were then 


stored in the shipper's warehouse to await shipment to 


the coast (deposition of Rosique, plaintiff's Exhibit 22, 
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3 S 
Amended and Supplemental Proposed Findings of Fact 
Defendant and Third-Party Plaintiff's Conelustons 


p. 17). Lach carton, when filled, weighed approximately 
50 lbs. 

6. Ir. the shipper's warehouse, the cartons were 
stacked no more than 8-10 high because, according to 
Mr. Rosique, if they were stacked any higher they would be 
"squash" and create pressure on the contents (Id, p.p. 17, 
23). However, the shipper's carton was imprinted with the 
mat2rially misleading instruction that they could be 
stacked up to 30 high (Id, p. 19). 

7. The same carton, a sample of which was marked 
fin evidence, (plaintiff's Exhibit 16), was used by the 
shipper for local shipment as well as for export 
(Rosique deposition p. 18). 

8. Paspite the shipper's testimony that the 
polyethylene bags were heat-sealed (Id, p. 15), the sample 
produced at the trial (plaintiff's Exhibit 16) was not so 
sealed but, rather, its open end was tied with a piece of 
string. 

9. Upon notification that the Campeche was cus 
at Coatzacoalcos, the shipper arranged for unrefrigerated 
trucks to transport the cartons of cocoa butter to the 
port. There was testimony that these trucks generally 


deliver the commodity to the pier between 8-10 days before 


loading (deposition of Ruiz, plaintiff's Exhibit 23, p. 15), 


while documents submitted by the plaintiff purport to show 


that the trucks which delivered the shipment in question 


nt ¥ 
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Amended and Supplemental Proposed Ft s of F 


un 
Defendant and Third-Party Plainttff's 
d J vd 


dtng 

Conelustons 
began arriving at Coatzacoalcos on July 10, 1963, with the 
last such delivery on July 12, 1968 (24-72 hrs. prior to 
loading). Despite the shipper's testimony that the cocea 
butter 4s trucked no more than 36 hours prior to a vessel's 
arrival (Rosique deposition, p. 11), it is significant 
that provision was made for re-cartonizing on the pier if 
the cargo remained there more than 8 days (Id, p. 28). 

10. The storage facilities at Coatzacoalcos are 

owned by the Mexican Government (Id, p. 32; Ruiz deposition, 
p. 17) and the interior of these facilitics are not 
temperature-controlled (Rosique deposition, p. 25). The 
temperature in the warehouse reaches 40° Centigrade, or 
104° Fahrenheit, in the Summer (Id, p. 25, 32; Ruiz 
deposition, p. 17). There was expert testimony that the 

| Government warehouse does not provide suitable storage for 

| cocoa butter - the melting point of which is 30-32° 
Centigrade or 66-90° Fahrenheit (testimony of Sr. Vspana; 
Pharmacopoeia of the United States, l2th Revision, 1942). 
Tie shipper, himself, agreed that these facilities are not 
wloguate (Rosique deposition p. 14). 

ll. ‘The shipper paid all storage charges at 

Coatzacoalcos and the vessel did not assume custody until 
the cargo was alongside (Ruiz deposition, p. 7, 333 
deposition of Villegas, plaintiff's Exhibit 24, p. 40). 


12. Plaintiff claiis to have experienced losses 


since it began disporting cocoa butter from Industrializacora 


9) a) 
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Amended and Supplemental Proposed Findings of Fact an 
Defendant and Third-Party Plaintiff's Conelust L 


de Cacao de Tabasco S/A, with damage ranging from 25% to 
75% per shipment (defendant's Exhibit F). On the 
suspicion that melting “had a good head start at the port 
of loading", plaintiff engaged the services of a private 
investigative company to ascertain whether the cocoa 
butter was stored "in excessively hot shed areas" at 
Coatzacoalcos (Ibid). 

13. Sr. Emilio Espana Krauss testified at the 
trial on behalf of defendant and third party plaintiff. He 
is the owner and manager of Industrial Soconusco S.A. of 
Mexico City, another manufacturer and shipper of cocoa 
butter from Mexico to the United States aboard Mexican 
Line vessels. Sr. Espana has spent a lifetime in his 
business and is thoroughly familiar with the processing 
and packaging of cocoa butter. He gave a detailed descrip- 
tion of the proper method of processing this product for 
export shipment. At his factory in Mexico City, the cocoa 
butter, in liquid form, is stirred in vats to eliminate 
all air bubbles. When a critical point is reached, it is 
poured into moulé> and permitted to harden into a pre- 
determined shape, at room temperature. This procedure has 
the effect of drawing off excess heat and air pockets 
from the product. ‘The block of cocoa butter is then 
placed in a polyethylene bag, the open end of which is 


heat-sealed. Three such bags are placed in the carton 


used by Sr. Espana for export shipment. These cartons 


mp 4 a 7 rontal Proposed Fin , e ee ‘ 
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are re-enforced at all corners, have an extra, interior 
cerdboard wall, overlaping flaps to strengthen the botton 
surface, and are bound on the outside with metal straps. 
Al) of these features significantly en}::nce the 
structural integrity of the carton. While Sr. Espana's 
cartons are transported from Mexico City to Vera Cruz, 

a greater distance than from Cardenas to Coatzacoalcos, 
the route followed by his trucks is at a relatively high 
altitude and, therefore, much cooler. Sr. ispana's 
cartons do not remain at Vera Cruz for any appreciable 
length of time and are loaded directly from the trucis 
onto Mexican Line vessels. 

Mr. Kenneth H. McClure, consignee of Sr. [span.1, 
testified that he has received shipments of cocoa butter 
from the latter for over 20 years, all arriving in good 
order and condition at New York (see also defendant's 
Exhibit M). 

Sr. Espana's export carton, a sample of which 
was admitted in evidence together with its components 
(cefendant's Exhibits I, J, K, L), is obviously superior 
to that used by plaintiff's shipper. Sr. Espana expressed 
the opinion that, based upon his many years experience in 
the business, plaintiff's sample carton, Exhibit 16, was 
not adequate for export shipment. In this regard, it is 


noteworthy that a substantial portion of the damages 


claimed by plaintiff on the subject shipment is attributable 
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Amended and Supplemental Proposed Findings of Fact and 
Lbefendant and Third-Party Plaintiff's ronelustons of Law 
to thea cost of re-cartonizing the cocoa butter following 


discharye at New York. 

14. From all of the foregoing, it appears that 
the aubject cartons of cocoa butter remained in the 
storage facilities at Coatzacoalcos for an average of 
two or more days, at temperatures well in excess of the 
melting point of the commodity, before being loaded aboard 
the m/s Campeche on July 13, 1968. Under such conditions, 
a considerable amount of melting took place prior to 
loading but, because of the polyethylene bags and the 
fact that the cartons were only stacked 8 nigh (Ruiz 
deposition, p. 31), this condition was not discernable at 


the time (deposition of Villegas, plaintiff's Exhibit 24, 


15. At the loading port, the cartons were 
placed by hand into nets, brought aboard the vessel and 
stowed in the compartments previously mentioned. No hooxs 
were used by the loading longshoremen (deposition of 
Villegas, p. 21). As stowed, the tiers of cartons were 
interspaced, at appropriate levels, with dunnage 
(testimony of former Chief Officer, Ruben Villegas 
Dominguez; Deposition of Ruiz, plaintiff's Exhibit 23, 

p. 35). Because of the relative heights of the two cargo 
compartments and the number of cartons in each, those in 
the iio. 1 lower hold were necessarily stowed higher than 


those in the No. 4 ‘tween deck, in excess of 8 high and 


probably closer to twice that many (compare the testimony 
of Chief Officer Villegas and the vessel's capacity plan, 
defendant's Exhibit T; see also Ruiz deposition, p. 35). 
The cartons in the No. 1 lower hold were stowed on top of 
drums, which were approximately 3 feet high, and relatively 
Ll lets of horse hair and dried flies. Thus, while 
the Chief Officer's estimate of 18-22 cartons high was 
movably off, the general configuration of the stow, as 
sean on the caryo stowage plan (defendant's Exhibit 0), 
shows the height of the cocoa butter in No. 1 lower hold 


to be substantially greater than that in No. 4 ‘tween 


16. There was evidence submitted that the shipper 
issued an eral instruction to the carrier that the goods 
were to be carricd below the water line. lo written 
confimsation of such instruction was offered. In any 
event, since damage was confined to the portion of the 
shipment stoved in the No. 1 lower hold and did not involve 
the cocoa butter carried in No. 4 ‘tween deck, such 

istruction is irrelevant to the issues here presented. 
No other special instructions were given by the shipper. 

17. During the northbound voyage of the Canpectie, 

temperature yeadings were not taken in the vessel's cargo 


hatches. However, ventilation was introduced in accordance 


with the prevailing custom (testimony of Chief Officer 


Villegas; ship's log - defcndant's Exhibit N). 


18. The Canpeche's first discharge port on the 
northbound voyage was Philadelphia. While some cargo was 
discharged from hatch No. 1, the lower hold was not opened 
at that time. The vessel then proceeded to Pier 20, 
Staten Island, New York, arriving on July 23, 1968 (Ibid). 

19. When the discharge of cartons of cocoa butter 
from No. 1 lower hold was begun by employees of third 
party defendant, the top tiers were intact but, as the 
work progressed, the lower tiers were noted to be damaged. 
This damage was most prevalent in the lowest portion of the 
stow. Cartons were crushed; melted cocoa butter had 
seaped out of the polyethylene bags, staining its own and 
adjacent cartons. Further, , the melted cocoa butter had 
secped down in and around the drums stowed at the bottom 
of the lower hold. Most significantly, however, the cocoa 
butter which had seeped in and around the drums had 
hardened again. 

20. Ags there was no damage to the portion of 
the shipment in No. 4 ‘tween deck and since the cocoa 
butter which had seeped ainong the drums in the No. 1 lower 
hold had re~hardened, it appears that the meiting did not 
take piace while the cargo was in stow but occurred prior 
thereto. 

21. The damage in question was confined to the 


lower tiers of cartons in the No. 1 lower hold. his 


portion of the stow was subjected to the greatest pressure, 


Cue to the weight of the cartons abc ’e’and the movement 
of the vessel while at sea. As the cocoa butter was no 
longer in. a solid state at the time of loading, it could 
lend no strength to the cartons in which it was packaged. 
Accordingly, the lower cartons could not withstand the 
pressure from above and collapsed. With the full weight 
then on the polyethylene bags in the lower portion of 
the stow, they, too, burst and the already melted cocoa 
butter leaked out. While plaintiff offered the testimony 
of a laboratory technician as to the results of a recent 
test conducted on a sample carton of cocoa butter, these 
results are not significantly probative. According to the 
witness, the carton was subjected to 1,000 lbs. pressure, 
evenly applied over the entire surface of the carton and, 
thereafter, heat was introduced. ‘io record was made of 
sospheric conditions at the site of the test nor vas 


ny attempt mada to simulecte the "working" of a vessel at 


ae ape Mie evidence presented shows that the 
cartons, in which tha cocoa butter was packaged, were 
insufficient to withstand the rigors of ocean transport 
and were inscribed with printed instructions which were 
misleading to the carrier. 
(Depending upon the Court's determination of 
the shipowner's initial if ibility, the following additional 


proposed finding is respectfully submitted: 22a. The 
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evidence supports a finding that third party defendant's 
discharging longshoremen used hooks in handling the cargo 
causing damage. Still further damage was caused by the 
third party defendant in leaving a portion of the shipment 
on the open stringpiece of Pier 20, exposed to 90° + 
temperatures. ] 

23. Total damage claimed is divided between the 
cost of re-packing and re-conditioning and a portion of 
the cocoa butter destroyed as unfit. As to the shipment 
carried on Campeche Voyage 61 N.B., May, 1968, no mention 
is made in plaintiff's surveyor's report (defendant's 
Exhibit A) of the need to re-cartonize 1,705 cartons at a 
cost of $6,564.25, a charge allegedly paid by plaintiff 


to S. A. Wald for such work. 


CONCLUSIONS OF LAW 


1. ‘The Court has jurisdiction over the parties 
and the subject matter of this action. 

2. The carrier exercised reasonable care in thea 
hanaltay of the cargo while in its custody. 

3. ‘The cargo as to which damage is claimed was 
properly stowed aboard the m/s Campeche. 

4. ‘the evidence shows that the melting of the 


cargo prior to loading, 46 U.S.C. § 1304(2) (m), J. Howard 


Smith, Inc, v. S.S,. Maranon, 501 F.2d 1275 (2 Cir., 1974), 


rLeurdvs 


coupled with insufficient packaging, was the cause of 
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Ganiage to the subject Sshivment, 46 U.S.C. § 1304(2) (n); 


LaFortune v. S.S. Trish 


faveh, 303 F.2d 952 (2 Cir., 1974). 


A3 noted in Modern bxport Packing, published by the U. S, 


Departnent of Commerce, p. 93, and as to which plaintiff's 


Witnesses readily agreed: 

“Resistance to compression, for example, 
is a relatively ninor factor where the con- 
tents are of such a nature 43 tO Support th 
Walls of the container, or the interior 
packaging is so designed as to furnish 
necessary support. VWhere these factors are 
not present, the Shipper must be Certain that 
the container being used has sufficient 
resistance to compression to prevent it from 
caving in when it 4s Placed in the 
of a pile of boxes in a warehouse, 
Steamship hold. , . 


Lo ttoia tier 
pier, or 


This, the shipper obviously failed to do. 
5. Plaintiff and defendant have stipulated that 


the Court's determination of the issue of liability herein 


shall be binding as to the shipments of cocoa butter which 


are the subject of 73 Civ. 5341. 


Respectfully submitted, 


HAIGHT, GARDNER, POOR & IIAVENS 
Attorneys for Defendant 
jand Third Party Plaintiff 
f hs : en | 
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ACLI INTERNATIONAL, INC., 


Plaintiff, , 
-againste 
H Index No. 
$.9, CAMPMCHE, her engines, boilers, ctce, 73 Civ. 1297 
“CANSPORTACION MARITIMA MEXICANA, S.Acy : (HRT) 
dba MEXICAN LINE, 
$ 
Defendants, 
‘ $ AMENDED AND 
TRANSPORTACION MARITINA MEXICANA S.Acy SUPPLEMENTAL 
: PROPOSED FIND~ 
Defendant and INcGS OF FACT 
Third Party Plaintiff, : 
-againste : 
PITTSTON STEVEDORING CORPORATION, 3 
Third Party Defendant. . 3 
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ACLI INTERNATIONAL, INC., files the following as 


its amended and supplemental proposed findings of fact: 


1, Tnis 1s a cause of action in the ad:niralty and 
maritime jurisdiction of the court within the mcaning of 
Rule 9 (h) of the Federal Rules of Civil Procedure. 

2, Plaintiff, ACLI INTERNATIONAL, INC., is 4 
corporation organized and existing under the laws of the 
Stute of New York and at all material times owned the cargo 
by purchase from Industrializadora de Cacao de Tabasco S.A. -« 

3, Defendant, TRANSPORTACION MARITIMA MEXICANA, S. 


A., 18 a corporation organized and existing under the laws of 


Mexieo. The M.V. CALLPECHE, 1s owned, operated and mana_ed 


by defendant, TRANSPORTACION MARITIMA MEXICANA S.A, 
4, The dimncnsions of the MV. CAMPLCIB, which 
ereeled the cargo which is the subject matter of this 
1, nccording to tioyds' Registry of Shipping are 
Collouss ' 
gth (bP) 330 ft. Ne wt 3709 
Ath (iaoulded) hy ft. © ins date of build 1954 


Doth (moulded) 19 ft. Oin. # of holds 4 
-@ gross 2312 ## of hatches 4 
Toanage net 1142 


5. Tne cocoa butter which is the subject matter 
of this action was manufactured in the town of Cardenas, 
Tabasee, Mexico at the plant of Industrializadora de 
Cacao de Tabasco S.A. from whence it was trucked to the 
loading port of Coatzacoalcos, (Plaintifr's Exhibit 22) 

6. Trucker's reccipts, (Plaintirf's Exhibit 2A), 
Lulieate that the cargo carricd under bill of Lading nu er 
co cated July 13, 1972 was picked up from the shipper's 

} se between July 10, 1972 and July 12, 1.972. 

Te The shipper's warchouse at Caricnas is “in- 
tated at a waximum temperature of 77°F (25°C) and the cargo 
was held at the shipper's warchouse until no more than 36 
hours before the carrying vessel was due to arrive for londing 
at Ccatzacoalcos, (Deposition of Rosique, Plaintiff's 


[xhibit 22, page 11.) 


Se 


8, All truck shipments were carried during darkness 
in ocder to avoid the heat of. the day. (Deposition of Rosiauc, 
Plaintiff's "xibit 22 page 11.) 

9. Driving time between Cardenas and Coatzacoalcos 
is approximately 2 hours. (Deposition of Rosique,Plaintiff's 
Mxhibit 22, pace 12.) 


10, The trucks which carrtled the cocoa butter as 


Well as tha conerete warchouses in whieh soie of Lt was 
® 
stored prior to leading were covered to protect the cartons 


fvoa the sun's radiation, (Dcposition of Rosique, Plaintiff's 
PhLobit 22 pp. 31, 32) 

11. The maxinus temperature at Contzacoalcos between 
July 10 and Jvly 13, 1968 was 87.8°F or 31°C. (Plaintiff's 
Mxhtbit 25) 

12. Tne melting range of cocoa butter 18 93° - 98°r, 


(Testimony of Sidney Kahan) 


13. The vessel's genoral agent at the port of loadin: 
wis instructed by the shipper "... not to load to (SIC) hich 
in a close (SIC) place." (Deposition of Jone Ruiz, Plaintirr's 

nibit 23, ppe 275 28) 

24, The cartons of cocoa butter were stacked in the 
warehouse at Coatzacoalcos no nore than 8 high while avaiting 
shipnent. (Deposition of Jose Ruiz, Plaintiff's Exhibit 23, 

PD. Sly 32 


15. The maximum anount of cartons in a vertical ticr 


on the Mexican Line ships was 20 cartons. ( Plaintiff's 
Exhibit 23, pe 35) 

16. The cartons of cocoa butter are sufficient to 
withstand the overstow pressure of the equivalent of 20 
additional cartons at 90°F for a period of 10 days. (Testimony 
of Mr. Goldenberg and Plaintiff's Exhibit 25) 

17. On July 13, 1968, the shipment of cocoa butter 
was delivered to defendant, TRANSPORTACION MARITIMA MEXICANA, 
S.Ae, for carriage from Coatrziccalcos to New York and was 
acccpted for shipment by a duly authorized agent of defendant, 
TRAUSPORTACION MARITIMA MEXICANA, S.A., in consideration of 
agreed freight and pursuant to the terms of bill of lading 
number 20 dated July 13, 1968. (piaintirr's Exhibit 10) 


18, At the time of loading aboard the vessel, 


Uerendantys TRANSPORTACION MARITIMA MEXICANA, SeAe, Lesued 
a "clean on board" bill of lading signed for the master 
by defendant, TRANSPORTACION MARITIMA MEXICANA, S.A.‘'s 
general agent at Coatuzacoalcos, (Plaintirf's Exhibit 10) 
19. The cargo shipped under bill of lading 
nunvce 20 during July of 1°58, 3568 cartons were stowed 
dna oho nuaber 1 lower hold art and 2732 cartons were stoved 
in the nunber 4 tweer deck forward and all cargo was loaded 
feoa tvucks alongside, (Plaintiff's Exhibit 23a) 
20. The cocoa butter vas sealed in polyethylene 
ba 33 inside a single wall fibre board carton measuring 
anpvorLoately 7 1/2 inches by 14 inches by 25 2nehes.. Tie 


net weight of each carton was 50 lbs. The inner liner of 
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polyethylene was heatesealed and the outer carton was 
stapled at one end and taped at both ends. The packaging 
of the cocga butter was customarily used for approximately 
i 
15 years and sufficient to withstand the normal rigors of 
ocean transit. (Plaintiff's Exhibit 16) 
21. It i3 not customary in the trade to carry 
cocoa butter in refrigerated compartuents. (Testimony of 
Lovitts) 
22. During a deposition of defendant, TRANSPORTA- 
CION MARITIMA MEXICANA, S.A., by the chief officer of the 
CAMPECHE on the July 1968 voyage the following facts were 
admitted, and were corroborated during the live testimony 
of the same witness at trial; (Plaintiff's Exhibit 24) 
A. The July 1968 voyage was the first in 
which he had come inte contact with 
cocoa butter.(P. 8, transcript of 
deposition of Ruben Villegas taken 
July 23, 1974). 

Be. Ne had no spectal instructions Lfroa 
defendant, TRANSPORTACION MARGTIMA MitxICANA 
S.A., 45 to whether any special care was 
required in carrying cocoa butter. (p. 8 & 9) 


C. He did not know the molting point of cocoa 
butter. ( p. 22) 


D. No hold temperatures readings were taken 
during the voyage. (p. 24) 


Ee That no rourh weather was encountered 
on the voyage. ( pps 22, 23) 


F,. No husidity readings were taken of the 
earso holds althouwsh it should have 
been done. (pp. 24 and 25) 


G. He did not know the stowage factor 
of cocoa butter. (p.25) 
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H. That during the voyaue the weather 
averaged about 75 oF, (p.26) 


I. That the damage was a result of !- iproper 
stowage. (pp. 41, 42, 55, GO, 51) 


Je A daily inspection of the car, 50 holds 
was not performed, (9. 51) 


K,. Had the cargo in the r 1 lower hold been 
stowed in the # 3 lowér hold, the damace would 
not have occurred. (p. 55) 

23. .0n discharge 1400 cartons of the E400 cartong 
shipped outturned stained, soft, short and contantnated, 
(Testinony of Lovitts, Decket, Vald) 

24. The damage was not a re-ult of inherent vice 
of the cargo but rather was caused by the improper Btoraze 
of the cargo and the negligent care, custody and control of 
the cargo by the defendants compounded by the third party 
defendant stevedore by exposing the discharged cargo to 
the effecta of the heat and sun during the months of July 
and Ausust. 

25. The shipment under bill of lading 10 in 
May referred to in the Complaint will abide by stipulation 


the result of the trial of the July shipment under bill 
or lading 20, 


Dated: New York, New York HILL, Irvi KINS, CAI REY, LOK: G 
TAvAin 1 & O'BRINN 
vanuary 22, 1975. Attorneys for Plaintirr, 


ACLI ITH’ IATIONUAL, INC. \ 
BY3__ 


96 Fulton street 
New York, New York 10039 
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(SHIPPING) INC., 
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New York City, Attorncys for DP) rintiff, 
‘THIOMAS F MOLANPIIY, ESQ., New York City, 
for Defendant. : 


Attorney 


“TIOLAS CAMERA, ESQ., New York City, 


oe l« 
Lbwa saa 
Attorney for Third-Party Defendant. 
TYLER, Duss 
The bench trial of the issues specifically reserved for resolution 
, i - 2% 1974 ’ 
in these two cargo damage cases took place on December 23, 1974 anc 


January 16, 1975. The following memorandum is intended to « 


the findings of fact and conclusions of law of the court. Rule 52, F.R.Civ.} 
PRELIMINARY MAT TERS 
On December 23, 1974, the first day of trial, counsel for the parti 
stipulated in writing as follows: 
1. The issue of liability as between the parties are to be 


fixed as to all voyages in eac h of the two above-captioned 


actions by the determination of the court as to liability in 


the matter of the July, 1968 voyage of the S.S. CAMPECHE 


Pittston Stevedoring Corp., 


("Pittston") agrees to contribute 


ape; and 
‘ 
pect vo the second-captioned action (73 Civ. 
unsel agree that tl 


discontinued as against Pittston with prejudic 


sts. 


- 
In their pre-trial order dated November 14, 197 


that there was no dispute as to the following facts: 
1. The cocoa butter involved in these 
manufactured on the premises of Industrializadora c 
de Tabasco at Cardenas, Tabasco, Mexico; 
2. The cocoa butter was trucked from Tabasco to Coatzacoalcos 
where it was loaded aboard the S.S. CAMPECHE; 
sill of Lading # 20 for 6400 cartons of cocoa butter, 
weighing approximately 50 pounds each, was issued by the 


carrier, defendant Mexican Line, and wa: 


a) 


board undor date of July 13, 1968; 


4. Of the 6400 cartons of butter, 3668 were ctowed in ff 1 


lower hold aft and 2732 were stowed in # 4 tween deck; i 
Bie The CAMPECIHIE de partc d Coatzaco lee on July 14, 
and after a stop-over for a few hours in Philadelphia, arrived 


at the Port of New York (Staten Island) on J ily 23, 1968, 
Although the issues of liability are close, mainly because the evidence 
at best is somewhat inconclusive, the court determines that plaintiff has not 


met its burden of showing that the cocoa butter involved in the July, 


1ipment was loaded in good order and condition at Coatzacoalcos. In other 


1 


words, then, the court finds that plaintiff must be non-suited for failure of 


* 


proof of liability on the part of the defendant Mexican Line, 


All agree that the claims here tried are causes within the admiralty 
jurisdiction of this court. See Rule 9(h), F.R.Civ.P. Plaintiff ("ACEI") 


is a New York corporation, It owned the cargo or caryoes of cocoa butter 


in qucstion by virtue of purchase from the manufacturer in Tabasco, Mexico. 


4 ic m dine, G1 CUOUhLE, IU & CORP’ watrbh Cra") & ‘ . : pe 

{he laws of Mexico. At all material thimes it owned, operated a: na \ 

the ¢ AW BOC HE, 2 vessel of 2,312 gro: ; tons, built in 4 owit { r hate} 8 
id holds. 

The cocoa butter in question was mM inufactured Tat o in the 
plant by rj melted or fluid cocoa cxtracted fire the c¢ 2 | n into 
molds for cooling and har ing purposes. In brief, the ce 1 Was | red 
into pe > & thy]: ri ba ; within the i old > and allo C d to <¢ ol t} erein fter the 
bags were ti off to prevent, as much as possible, any secpage. Upon cooling, 
the :thylene bags, weighing close to 50 pounds each, were placed in 
single-board cardboard cartons and stapled. Though the t timnony of the 
mn vnufac t irer' > repre: ent itive in Mexic Oo waS distre § j } ly vavrue, it al p° rs 


that not long after packaging, the cocoa butter cartons were moved out into 
the cool of the night for loading and transportation by truck from Ca rden 
b b t y 
to the governinent pier sheds at the Port of Coatzacoalcos. There is evidence 
b I 
that the trugk trips generally were supposed to take about two hours, but I 


infer that more likely than not, the trucking of the carvo in question in July 


took place on July 10, and continued over into the day of July. EE, 1968. In 


other words, I infer that the trucking took longer than four hours per trip and 


t 


- 
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Findings of Fact and Conclusions of Law 
that some of the trips took place after the sun had arisen. 
Just how and where the cargo of the July shipment was stacked in 
the government sheds at Coatzacoalcos is not clear, except to say that it 


was placed in these open sheds under corrugated iron roofing. 
Despite co flicting evidence on the point, it is found that the melting 
‘ > w= ; re) ° : 9 ‘ 
point of cocoa butter is in the range from 30° to 36.3 centigrade. Despite 
testimony that the goverment warehouse may have been at temperatures 


slightly below that range, I find that a good portion of the cargo from July ll. 
to July 13, was tiered up quite high under the sheds, either ina position ; 
where there was little circulation of air or where some of the cartons were 
very close to the metal roof under the blazing sun, or both. 

It seems to be conceded that it was not'customary in the trade, at 
least in 1968, to carry cocoa butter in reefer ships. Certainly all agree 
that the CAMPECHE was not a refrigerated vessel. As stated, the loading 
took place on July 13, when the CAMPECHE came in from a previous port 
of call, Vera Cruz. fexican Line issued a clean on board bill of lading 
signed by the Master for the loading on July 13th. The loading plan in 


evidence shows, and knowledgeable witnesses agreed, that 3668 cartons 


were loaded and stored in the # 1 lower hdd on top of barrels of lemon 
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ae a (v6 ied flies. T , > ° 

oll and bags of dric es The evidence vhows that dunnaye ond tarpauline 
were placed under the cocoa butter; that the cartons were tiered at least 
eight cartons high or more, the stow being topped off unevenly in terms of 


height. There is also evidence that dunnage was placed within the stow at 
fee 


: Se ; | 
a level of five cartons high. 

The remaining number of cartons of the July, 1968 shipment, 
2732 in all, were loaded in the # 4 tween deck area. The evidence establishes 


‘ pees 


that this group of cartons was out-turned in New York City in good order and 


condition. Thus, the claims of plaintiff in respect to the July 13 shipment 


center upon the 3668 cartons, ora substantial portion thereof, loaded in the 


#1 lower hold beneath the water line of the CAMPECHE. 


There is no evidence that either the marufacturer or an ACLI 
° he Oe ae 8m 
representative issued any special instructions for loading aboard the vessel, 
4 


‘save for the fact that on the cartons of cocoa butter there appeared a legend 


indicating that the cartons could be stacked not to exceed 30 cartons high. 


, - G » 


The evidence is uncontradicted that at Coatzacoalcos the union stevedore 
1 


loaded by means of twine nets containing pallets of cocoa butter cartons 


, 


stacked no more than five high. No hooks were used by the Coatzacoalcos 


Findings of Fact and Conclusions of Law 
] $y) } é can ery 
There is evidence that during the voyage from Coatzacoalcos to 
New Yor) ja Philadelphia, there was no rough cather encountered; there 
were no temperature or humidity readings t iken in the »9 hold; the 
weather was not excessively warm, averaging akout 75 F ahrenheit; and 


. : : £ 47 . 
no particular daily inspection of the cargo holds was performed, 


respect to the areas where the cocoa butter was stored. From the pl intiff' 
Vic point, 2 ight be added that there is some confusing opini¢ n testimony 
from the Chief Officer of the CAMPECHE on the July, 1968 voyage to the 
effect that the damaye was a res ‘‘t of improper stow. I reject s opinion 
PA.2 pha ~ “7; 
AMO Cithue VPA 4 
“4 1 . . . . -_ J / ‘ \ 
evidence, not only because it 1s ambiguous, but also his reasons or bases ¢ / ’ 
/) V 


a 


therefor are not explained, I also conclude that the failure to take temperature 


Jinys and the failure to inspect the stow had nothing to do with 
t } B 


the dam ipe which was discovered at Staten Island, 
The CAMPECHE arrived at pierside in Staten Island on July 23, 1968, 
On that day and the following day the temperature was unusually warm here 


in New York City, hovering in the 80's and low 90's Fahrenheit. Survey 


t 


La JA 4 . Ve ane 1A lo,agq . - T 73 
Findi1igs of Fact and Conclusion: f Lau 
report licate that upon discharge, 1400 of the 6400 cartons out-turned 
ina stai d, fluid and pene rally un tisfactory, if not « tarminated, condition. 
CONCLUSIONS OF FACT AND LAW 
Concededly, t: CAMPECHE in the July, 1968 was engaged 
in the common carriage uf goods for hire. It is also ¢ lear that Lill of lading 


# 20 dated July 13, 1968, is subject to the provisions of the Carriage of Goods 
bill of lading 


by Sea Act an 1that ACLI is a holder in due course of the | 


Contrary to the contentions of the plaintiff, I do not find that ACLI has 


proved by a preponderance of the evidence that t 
per stowage and/or by negligent cu tody and control of 
the cargo by the Mexicar * ‘ne -nd its agents. To the contrary, although 

the matter is not free -rom doubt, I believe that the better view of all of the 
evidence is to the effect that a good portion of the cartons loaded in the #1. 


lower hold at Coatzcoalcos were not in good order and con: 


L find that the 1400 cartons out-turned darnaged were the result of inherent 
vice of cargo, except perhaps for a very few which were mishandled by the 


np concern on out-turn here in New York. 


Findings of Fact and Conclusions Of « 

ho court han already stated that the record do not inelleate 
which of the July, 1968 cartons were stowed where in th rverniment 4) 
jn Coatzcoalcos. Dut the inference is strong that a significant nu t ‘ 
these cartons were in a position in the sheds where they could not re e 

: Rice ] i laters Fi } i ' eat 
proper cir ulation or were placed very close to th t 1 i] ( 
under the biazing coastal sun, or bo.h. Further, it seems more than likely 
that these particular cartons happen to have been loaded aboard the + el 
together and found their way into # 1 hold where they were st ed in } } 
state either in the middle or down low in the sta¢ k. Asa result, in my view, 
almost as soon aS the carpo wags towed on July 33 and ] ry Fi tw r 
way, the v eight of the cartons on top was sufficient to cr h the single- 


cardboard cartons of this group and thus break open the polyethylene bags, 
} 


causing melted cocoa butter to secp down through the bottom of the stack, 


through the dunnage and tarpaulins, and onto the drums of lernon oil and !« 


Moreover, there is record evic ence tending to suggest that the sinple- 
cartons may have been a contributing factor to the damage. A defense wit- 
ness, a manufacturer and shipper of cocoa butter, te: tified that double-wall 
cartons, strapped by metal straps rather than just stapled, are preferred 
containers for ocean shipments of cocoa butter. Surely, it is possible that 
such stronger cartons might have maintained their integrity even hent 


cocoa butter lost its solid state and became liquid. 


A 0U 


Findings of Fact and Conelustons of Lat 


TL of Joadluy 20, dated July to. lOGd, ui Situs Gy tee Ger bck, s6 


of the S.5. CA MLPERCHE, is pubject to the provisions of the Carriape of G dy 
by Seca Act, and ACLI is a holder in due course of that bill. | 
Although plaintiff proved dis¢ harye of 1400 cartons of thi shipment 


ina stained, soft and contaminated condition, AGi.1 has failed to prove that 
the damape was due to either improper stowage or any ¢ ther negligent 
custody and control of the cargo by the Mexican Line and its agent. Hence, 


ACLI has failed to establish its burden of proof against the defendants. ‘There 


is nothing to show that the ship was unseaworthy or that the vessel was 


improperly manned, governed and sailed on the “yage from Coatzcoalcos to 
‘ew York. As stated, the facts that the ship's officers did not inspect the 
holds or hold areas here pertinent during the* voyage, and that they did not 
take temperature and humidity readings therein, are irrelevant tot 
here found, 

Although it is true that the CAMPECHE and its officers shoule have 
been aware of the characteristics uf cocoa butter, they had no reason to be 

fj +) 


concerned about any special problem about this caryo. The court finds that 


when the cartons were loaded, even those in a liquid state were not obvious 


to any observer because the .ategrity of the cartons had not at that point been 


2 
a vl 
Findings of Fact and Conelustonse of Law 
breached. Furiberimore, the comparatively smocth voyage at relitheely 


snild temperatures would have piven no indication of any difficulties 
i 


particularly pertinent to the transportation of presumably 


y soundly packayed 


and properly rigid cartons of cocoa butter, 
Morcover, to the extent that plaintiff contends otherwise, I do not 
ecept that there is any convincing evidence that the vessel failed to discharve 
the caryo toa "fit wharf" here in New York. Apparently, all concede that 
Mexican Line retained Pittston to discharge the cocoa butter; nonetheless 


such available evidence as there is suggests that Pittston had properly handled 


eo 


discharges of cocoa butter in the past. 


Accordingly, the court concludes that the plaintiff must be non-suited 


for failure of proof in respect to not only the July, 1968 voyage, but also, in 


> 


ro 


light of the stipulations heretofore mentioned, all other voyages which are 
the subject of the two suits. In addition. since ACLI asserted no claims 


c 


directly against Pittston, it follows that the third-party complaints against 


Pittston no longer have any basis and must be dismissed, Setile judgment or 


judgments accordingly. 


Datcd: March 3l, 1975 
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JUDGMENT 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ACLI INTERNATIONAL, INC., 


Plaintiff, 


-against- : 


S.S. CAMPECHE, her engines, boilers, etc., 
TRANSPORTACION MARITIMA MEXICANA, S.A., 
dba MEXICAN LINE, 


Defendants, : 


TRANSPORTACION MARITIMA MEXICANA, S.Ac, 


befendant and Third- 
Party Plaintiff, 


-against- 
, JUDGEMENT 
PITTSTON STEVEDORING CORPORATION, ’ 


Third-Party Defendant. : 


ACLI INTERNATIONAL, INC., 


Plaintiff, ‘ 
-against- : 
73 Civ. 534) 
TRANSPORTACION MARITIMA MEXICANA Seles HRT 
dba MEXICAN LINE and SMITH AND JOHNSON : 
(SHIPPING) INC., 
Defendants, 
TRANG POHTACION MARITIMA MEXICANA S.A., : 


Defendant and Third- 
Party Plaintiff, 


-awainst- 
PTTPTSTON OTEVEDORING CORPORATION, 


Third-Party Defendant. : 


“This action came on to be tried before, the. eer 


and the evidence adduced by the saothen having been heard, | 
and the court having made its findings of fact and conc}u- 


sions of law, it is hereby ‘ 


ORDERED AND ADJUDGED that the action by plaintiff 
against defendants as well as the third party action by 
third party plaintiff against third party defendant herein 
be and the same is hereby dismissed on the merits, 


Dated at )/ 2” 


this Loft day of. ; 


1975. 
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SOUTHERN DISTRICT COURT REPORTERS U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y, CO 7-4560 


rt 


ur 


APPEARANCES : 


HILL, RIVKINS, CAREY,..LOESBERG &.O'BRIEN, Esqs., 


Attorneys f 
By: F.W. MEEKER, Esq 
MARTIN MULROY. E 


HAIGHT, GARDNER, POOR & HAVENS, 


or Plaintiff, 
- and 


sq., 


of Counsel 


Esqs., 


Attornevs for Defendants and Third-Party Plaintiff,| 
By: THOMAS F. MOLANPHY, Esq., 


of Counsel 


BIGHAM, ENGLAR, JONES & HOUSTON, Esqas., 
Attorneys for Third-Party Defendant, 


By: NICHOLAS CAMERA, 


THE COURT: 


Esq.., 


I apologize for the delay this morning. 


of Counsel 


Now I have the stipulations which you entered into, your 


pretrial orders, et cetera, and bri 


it, we will be trying 


the '68 claim, which is the subject 


of our docket No. 73 Civ. 1297? I 


MR. MEEKER: 


THE COURT: 


there will be other consequences which I don't think we need 


to put on the record. 


stipulation. 


Now, Mr. Meeker, 


Yes, your 


And depending on what happens in that 


efly, as I mderstand 


s that correct? 


22 ROE. 


They are clear enough from the 


do you want to call your first 


SOUTHERN DIST? CT COURT REPORTERS, U.S. COURTHOUSE 


FOLEY 


UARE, NEW YORK NOY 


co 7.45800 
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MR. MEEKER: Yes, your Honor. The plaintiff 


calls Mr. Albert Lovitts. 

i ie BEE FE R. by a a EE OF Ss a witness called 
on behalf of the plaintiff,being first duly sworn, 
testified as follows: 

DIRECT EXAMINATION 


BY MR. MEEKER: 


QO Mr. Lovitts, by whom are you employed? 
A ACLI International, Incorporated. 
2) What is the nature of the business of ACLI 


Internationa]? 


A Commodity dealers. 

QO In what capacity are you employed? 

A Claims manager. 

Q How long have you been employed in that capacity? 
A 22 years. 

®, What are your duties as the claims manager? 

A To evaluate claims, if any, on shipments arriving 


into the port. 

QO What shipments would these consist of? 
A Cocoa, cocoa beans, cocoa butter, coffee and 
other commodities. 


QO In May of 1968 did you become aware of a claim 


SOUTHERN DIST CT COURT REPORTERS 1S, COURTHOUSE 
FOLEY JARRE, NEW YORK, NY O 7-4$60 
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mmbr Lovitts-direct 4 


on cocoa butter re the vessel Campeche ? 


A Yes. 

@) How did you become aware of that claim? 

A I am not specific at this point, but we would 
have received some notificatio:., probably form our weigher 


at the pier that damage existed to ourcargo. 


9 Exactly what was this cargo? Do you recall? 

A Cocoa butter. 

(@) From whom did you purchase this cocoa? 

A Industria -- I am sorry -- I don't have the title 


in front of me. 
Q Will you identify that document for me. 
| A Yes, and this is a contract to purchase cocoa 
butter from Industrializadora de Cacao De Tabasco. 
Q Does this contract relate to the carco in 
question? 
A Yes. 
| oO Does that cargo represert the entire amount 
in question? 
A I believe so. 


i MR. MEEKER: If I may offer tha in evidence 


as Plaintiff's Exhibit l. 
MR. MOLANPHY: I have no objection. 
(Plaintiff's Exhibit l was received in 


SOUTHERN DIST «ICT COURT REPORTERS, U.S. COURTHOUSE 
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mmbr Lovitts-direct ) 


evidence.) 
THE COURT: Do you need this document to work 
with? 
MR. MEEKER: I would like to have Mr. Lovitts refer 
to it again. 
9) Mr. Lovitts, could you tell us the terms of that 
contract? 
THE COURT: I would suggest that the terms speak 


for themselves. We don't need to ask him 


0 Were you subsequently invoiced for this cargo? 
A Yes. 
9 I show you another document. I ask you if you can 


identify that? 
A This appears to be the invoice related to this 
Contract. 
.. MEEKER: I ask that the invoice be marked 
as Plaintiff's Exhibit 2 for identification. 
(Plaintiff's Exhibit 2 was marked for 
identification.) 
MR. MOLANPHY: NO objection. 
R. CAMERA: No objection. 
(Plaintiff's Exhibit 2 for identification was 
received in evidence.) 
) Any other documents received in connection with 


P| ail 
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18 


19 
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mmbr Lovitts-direct 6 
this cargo from your shipper? 

A Yes, there would have been a bill of lading. 

Q I show you this document and ask you if you can 
identify it. 

A Yes, this is the bill of lading of the American 
Line which would relate to the cargo involved. 

MR. MEEKER: I offer the bill of lading in 
evidence as Plaintiff's Exhibit 3. 
MR. MOLANPHY: No objection. 
MR. CAMERA: No objection. 
(Plaintiff's Exhibit 3 was received in 
evidence.) 

Q When you received that bill of lading and the 
invoice was there any indication on those documents that the 
cargo was in any way damage (|? 

A No. 

Q Had been any indication on those documents that 
the cargo was damaged would you have paid for the cargo? 

MR. MOLANPHY: Objection, your Honor. 
THE COURT: We don't need to get into that. 
That is just conjecture. 

Q Mr. Lovitts, referrir to the invoice, was this 

invoice paid by ACLI? 


A Yes. 


SOUTHERN DISTINCT COURT REPORTERS, U.S. COURTHOUSE 
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mmbr Lovitts-direct 7 


2) Can you tell us when you became aware or when 


ACLI became aware that there was damage to this cargo? 


A At some time after the discharge through notification 


by probably the weigher. 


@) Subsequent to discharqe did you make a claim against 


anyone for this damage? 
A At some later date we did file a claim aqainst 
the Mexican Lines for the damages. 

() I show vou a document and ask you if youain 


identify that. 


Smith and Tohnson as agents for the Mexican Line. 

MR. MEEKER: I offer that in evidence. 

MR. MOLANPHY: I will object to: it. 

THE COURT: We will mark it for identification. 

(Plaintiff's Exhibit 4 was marked for 

identification.) 

THE COURT: May TI see it, Mr. Meeker. 

What is this, a bill for reconditioning wi 
Mr. Lovitts? 

THE WITNEL.S.: Yes, and the expenses, as well as 
any loss related to the claim. 

LHe COURT: See if I can understand that. 
who is, I guess it is, A.C. Israel Commodity Co.? Who are 


SOUTHERN DIST, CT COURT REPORTERS, U.S. COURTHOUSE 
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This is our claim statement which we filed acainst 


mmbr Lovitts-direct 8 

. they? 
. A That was our former name. 
. THE COURT: Oh, that is your name? 

THE WITNESS: Yes. 
, THE COURT: What is this document? Some kind 
, of an international document? Or do you send it to somebody? 
. Or what? | 
, THE WITNESS: This is our claim bill which we | 
” presented to the carrier's agent. 
a THE COURT: This is a copy of what you presented | 
= to Smith and Johnson? 
- THE WITNESS: That is correct. 
- THE COURT: Are you able to tell us, did you send 
” it to Smith and Johnson in the mail or did you hand it to | 
” them or what happened? | 
" THE WITNESS: It would have been sent through 
” the mail. 
ill THE COURT: Canyou testify to that from your own | 
” knowledge in he regular course of business it went out in 
a the mail? 
_ THE WITNESS: Yes, sir. | 
. | 

THE COURT: What is the objection, Mr. Molanphy? 
a MR. MOLANPHY: It is obviously being offered for 
25 


proof of its contents as to what was done, and I believe the 


SOUTHERN DIST . CT COURT REPORTERS, U.S. COURTHOUSE 
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mmbr Lovitts-direct 


people wno did the work are here to testify. 
THE COURT: Well, that may be, but I take 


to any imperfections of that kind, it seems to me i 


more or less being offered to show that it was a bi 


=: 39 
LJ 


presented to Smith and Johnson as aqents for Mex* can 


Lines. You may be right. Maybe it is not bas 


anything sensible, but that doesn't mean it can't c 


(Plaintiff's Exhibit 4 for identification 


recelved in evidence.) 


QO Mr 


*, . ° . : \ 
of the damage complained of in Plaintiff's Exhibit 


A Yes. 
O How did you get this know Ledqe? 
A As indicated before, it was throudh notift 


by probably the weigher. 


- Lovitts, did you become ersonally aw 


ea on 


ome in. 


was 


a 


oO Now, in Plaintiff's Exhibit 4 there are various 


Sums alluded to. There 1S an amount of $81.84. wi 
tell me what that represents, Mr. Lovitts? 

A It represents 124 pounds of butter that 
in the reconditioning process, 

2) And what does the reconditionina process 
of? 

‘) To the best of my knowledge it would have 


Involved scraping of the butter to remove any filth 
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2 ‘ contaminants. 
| 
3 } Q The second amount consists of $6,564.24. | 
4 | Could you tell me what that represents? | 
5 | A That was a charge by Walker Weighing Corpor- | 
6 | ation for recartonizing 1705 stained cartons. | 
| 
7 Q Will you identify who Walker-Wayne Weighing | 
8 Corporation is? | 
9 | A Walker Weighimare weigh masters who frequently | 
10 | represent us at the pier either in weighing or supervising | 
| 
1 | deliveries. They do reconditioning as well. 
12 1 Q There is also an amount for $575. Couldyou tell | 
\ | 
13 me what that represents? 
\| | 
14 | A That is an assorting charge also by Walker Weighing 
15 ! to separate the stained from the sound. | 
| | 
6 | Q Inthe final figure of $1,758? 
17 A That is a reconditioning charge of S.A. Wal & | 
18 || Company, Inc.. for working on 501 cartons that had been | 
19 || broken. 
| 
2 || fe) Will you identify S.A. Wald? 
21 | A S.A. Wald are reconditioners and salvors. 
2 |i (a) Now, Mr. Lovitts, I show you three documents | 
23 || and I wonder i* you can identify them. | 
aA | A The first is a bill of S.A. Wald & Company, Inc., 
25 || for reconditioning 6091 cartons. 
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mmbr Lovitts-direct 


May I corréct my earlier 


there's a correction of 6091. The 


invoice of Walker-Wayne Corporatior 


on 1705 stained cartons. And the 
from Walker-Wayne Corporation for s 
damaged cartons. 


MR. MEEKER: I would offe 
as 5S, 6 and 7, your Honor. 
(Plaintife’s BSxhabits 3. 
identification.) 
MR. MOLANPIIY: 
MR.CAMERA: No objection. 
(Plainti tf"s Exhibits 5, 


were received m evidence.) 


Q Mr. Lovitts, was an additional claim received 
for cocoa butter cargo in July of '68, as you recall? 

A Yes, there was. 

0) Do you recall what happened with the amount of that} 
cargo, what the amount of that cargo was that that claim 
was on? 

A The amount of it? 

2) The number of cartons that were received in this 

2 
shipment. 
A No, I don't have it before me. I don't recall 


SOUTHERN DIST 
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third 
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statement? On my claim 


nd item is the 


1 for recartonizina 


one, an invoice 


sorting stained and 


three documents 


these 


6 and / were marked for 


No objection. 


G and 7 for identification 
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’ ate 


or) 


from? 


A 


de Cacao de Tabasco, S.A. 


QO 


i| A 


received in evidence.) 


0 


1} A 


Q 


A 


contract. 


Q 
cargo? 
A 


) 


Lovitts-direct 2 


Do you recall who you purchased this cargo 


It would also have been from Industrializadora 


I show you a document and ask you if you can 


identify this. 


Yes, this is a copy of the purchase contract. 


(Plaintiff's Exhibit 8 was marked for 


identification.) 


MR. MOLANPHY: No objection, your Honor. 
MR. CAMERA: No objecti.on, your Honor. 


(Plaintiff's Exhibit 8 for identification was 


Were you subsequently invoiced for this? 


Yes, sir. 


I show you this document. 


Yes, this appears to be the invoice relating to the! 
Did you receive any other documents with this 


Yes, a bill of lading. 


Can you identify this document? 


Yes, this is the bill of lading of theMexican Line. | 
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I offer these two documents as 


Plaintiff's Exhibits 9 and 10, your Honor, the invoice being 


9: and the: bill of. lad 


THE COURT: May I have Plaintiff's 


Thank you. 


ng being 10. 


Exhinie I? 


4 i => 


(Plaintiff's Exhibits 9 and 10 were marked for 


identification.) 
MR. MOLANPHY 
MR. CAMERA: 
(Plaintiff's 


in evidence.) 


O Mri. Lavitts, 
ware o: this cargo th 

A Yes. 

@) Did you noti 

A Did we notif 

() Yes. 

A Yes, we did 


advised of the nature 
dition. 

QO Did you pay 
Industri 


m 


4 


: No objection. 
No objection. 


Exhibits » and 10 were received 


did there come a time when you became 


at was received in Julv of '68? 


fy anyone of that claim? 


y anyone of the claim? 


write a letter to the carrier aftering 


of the claim protesting the con- 


that invoice in full from 


lizadora de Tabasco dated July 10th? 


A To the best of wy knowledge we did Yes, sir. 


Q) I show you a document and ask vou to identify that. 


SOUTHERN DIST 
FOLEY 
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mmb r Lovitts-direct 14 

A Yes, this is a copy of our claim statement 
against the Mexican Line representing the losses as 
sustained on that shipment. 

MR. MEEKER: I ask that this be marked for 
identification. 

(Plaintiff's Exhibit 11 was marked for 

identification.) 

MR. MEEKER: tl offer it, 

MR. MOLANPHY: I will object to this document 
on the same grounds as the claims statement. 

THE COURT: I am going to make the same ruling 
and admit it for the purpose which I stated a moment ago 
regarding a similar exhibit. 

MR. MOLANPHY: No objection. 

MR. CAMERA: No objection. 

(Plaintiff's Exhibit 11 for identification 

was received in evidence.) 
a) I hand you four documents and ask you if you can 


identify those documents. 


A The first document is an invoice from Walker VYeighin 


Corporation for supervising delivery. It reflects a 
separation of sound and damaged cargos on the pier. 
The second document is a memorandum from Walker- 


Wayne Corporation wherein they advise us that a thousand 
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mmbr Lovitts-direct 15 
cartons were delivered and 1400 danayed ar ‘Or short remain 


on the pier. 

They further advised that three to four hundred 
cartons were set aside on the stringpiece and might 
be considered a total loss. 

The next document is an invoice from Walker Weighing 
for sorting, and this represents a further separation 
of the damaged cartons by degree of damaqae. 

The last document is an invoice or account 
sales of S.A. Wald 5s Company, Inc. representing the 


cost of reconditioning, as well as a partial salvage 


MR. MEEKER: I offer these in evidence as 
Plaintiff's next for exhibit. 
MR. MOLANPIY: No objection, your Ilonor. 
MR. CAMERA: No objection. 
(Plaintiff's Rxhibits i2, 13, 14 and 15, inclusive, 
were receivedin evidence.) 

(9) All these various invoices that we have identified, 
both the sales invoices and the invoices presented by the 
various reconditioners and Surveyors, were these paid as 
presented by ACLI? 

A To the best of my knowledae they were all paid, 


yes. 
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0) I would like to turn my attention to one of those 


exhibits, I believe it's one of the Walker: Weighing exhibits +- 


MR. MEEKER: Your Honor, when you are finished. 


| 


Q Mr. Lovitts, I show you Plaintiff's 
Exhibit 14, where it would indicate that 1460 cartons were 


damaged and would ask if this claim includes all 1400 | 


cartons. 
MR. MOLANPHY: I object. I don't quite under- | 
stand the question. 
THE COURT: I am not sure I do. What do you 


mean “their claim"? 


MR. MEEKER: The July '68 claim, this voyage. 
THE COURT: Why don't you reframe it. 
Q We have identified documents involving two voyages, 
one for May of '68 and one for July of '68 -- 
THE COURT: I thought we were trying the July one. 
MR. MEEKER: The July one as to liability, 
but as far as damages, we will have to prove damagesm 
May of '68 also. I would trust that we are through with 


May at this point. 


THE COURT: At any rate, in order to clarify things! 
for Mr. Molanphy's point of view and mine, why don't you 
rephrase the question. 


Q The invoice, Plaintiff's Exhibit 14, I believe, 
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could you tell me what that represents? 

A This is the memorandum from Walker-Wayne advising 
us that a thousand cartons were delivered and 1400 damaqed 
remained on dock. 

Q Now, did ACLI make claim against Mexican Lines 
for all those 1400 cartons? 

A I believe we made a further effort to minimize 

the claim in additional sorting. I don't have the count 
in front of me, but there were a number of lightly stained 
cartons which were deliverable into the train, and the 
balance, the remaining cartons had to be reconditioned. 
THE COURT: [I am not sure I understand that. 
As I understand the question, did you make claim 
for the 1400 cartons? 
MR. MEEKER: That are denoted to be damaged. 
THE COURT: I know. So what is the answer. 


Did ACLI make such a claim or dian’ t Le? 


THE .WINTESS: We reduced the 1400 by 502 and 
made claim for the balance. 
@) Did there come a time you personally visited 
the pier in which this cargo came in? 
A Yes. 
O Will you tell us approximate ly when that was? 
A [Tt would have been in mi { Auqust. 
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Q Will you tell me what you found when you arrived 
at the pier? | 

A Well, arriving at the pier we asked for the | 
location of our butter, being particularly concerned with 
the 449 cartons that were supposedly on the stringpiece. 
In fact, we found it ourselves by following a stream of 
liquid right to the pile. 

The cartons of butter were set out in direct 


| 
sunlgiht. Many had burst. And, of course, there was constant 


flowing of melted butter from these cartons. In many 
instances the polyethylene bag inside protruded, if I may, | 


looking like an amber blister containing liquid butter. 


Q Is it normal for you to visit discharge sites? 

A I do from time to time when the condition warrants. | 

Q What do you mean "the condition warrants"? | 

A Where I am advised or I have indica* . that 
we might be dealing in an unusual damage situation I will | 


visit there. 


9) Did oyou consider this an unusual damage situation? 
| 

A Yes, I did. 

@) You have stated that you have been a claims manager 


for ACLI for 22 yeirs and you say you deal primarily in 


cocoa and coffee? Is that correct? 


A That is correct. 
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QO Is it part of your duties to familiarize yourself 
with the various physical properties of these commodities that 
you deal with? 

A To some extent, yes. 

9) Do you know, for instance, the melting point 
of cocoa butter? 

MR. MOLANI.SIY: Objection. 

MR. CAMERA: Objection. 

THE COURT: Does he know the melting point of 
butter? 

MR. MEEKER: I believe that. thewitness testified 
that to some extent he familiarizes himself with the 
“roperties of commodities. 

MR. MOLANPHY: I think this gets in an area of 
expert testimony. 


THE COURT: Perhaps so, but maybe he knows. 


I don't see anything wrong with that. However, Mr. Meeker, 
would you do two things, please -- keep your vol1ce 
up. You dropped off badly there. I could not hear it. 


Second of all, to the extent I did hear, I assume you were 


asking about cocoa butter. 


MR. MERKER: Yes. 


THE COURT: Well, let’s put the question again. 


O Would you know the meltiny point of coco,’ butter, 
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Mr. Lovitts? 
A I understood it to be about 95 degrees Fahrenheit. 
MR. MOLANPHY: I object. 
THE COURT: That may go to the weight, but I am 
going to allow it. 
a) Does ACLI import cocoa butter from other locations, 


other than Mexico? 


A Yes, we do. 
Q What locations would these be? 
A Well, let's see. There would be the Dominican 


Republic, Brazil, West Africa, the Philippines, most of 
the producing areas. 
0) Are you tamiliar with the packing of this 


cocoa butter that is the subject of this suit? 


A Generally, yes. 
9) I ask you if you could identify this, Mr. Lovitts? 
A Yes, that happens to be a typical carton of 


Mexican cocoa butter. 

fe) Is this similar or identical to the cocoa butter 
that you sighted at Pier 20, Staten Island? 

A It would seem to be pretty much the same. 


I would say it is identical. 


MR. MEEKER: I offer this as the plaintiff's next 


exhibit. 
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TIE COURT: That will be marked Plaintiff's 


Exhibit 16. 


MR. MOLANPHY: No on*2ction. 
MR. CAMERA: No objection. 
’ ™ 


(Plaintiff's Exhibit 16 was received in 
evidence.) 
@) Mr. Lovitts, you stated that you or ACLI imports 
cocoa butter from various locations around the world. 
Will you tell me if the packing was similar or dissimilar 
to that Exhibit 16? 


A The cartons may varySliqhtly in size, but 


generally they are similar. 


O In your experience doesAClI.f import any cocoa butter 


that is vacked in wooden crates? 
A Not to my knowledge. 


O Does it import cocoa butter that is packec in 


AA No. 

.) This cocoa butter that you imported from various 
other regions, could you describe the interior packing of 
that? 

THE COURT: Well, farst of ail, have you ever 
examined the interior packing of one of these containers 


imported from the Philippines or the Dominican Republic 
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other than Mexico? 
THE WITNESS: Yes, I have. 

0 Could you describe the interior packing? 

A Well, they will tend to vary. I think the most 
different one that I have seen would be the Philippines, 
which uses small blocks or small slabs in polyethylene bags, 
a number of polyethylene bags containing small blocks of 
butter in them. Others, I believe, come in 10-pound 
Slabs, five to a carton, also wrapped in polyethylene 
in most cases. 

12) Is it customary for ACLI to insist on 
refrigerator carrying of cocoa butter? 

A No. 

O Does ACLI ever receive cocoa dutter off 
refrigerated vessels? 

A I have never seen any. 

MR. MOLANPHY: I object to the relvancy of this. 
THE COURT: Well, again, as I understand it, isn't 
it true that the parties stipulayted that we were not con- 


cerned here withrefrigeration? 


MR. MEEKER: I don't believe that was the stipulation 


your Honor. 
THE “OURT: Then my next problem is, against, your 


questions are in the neqative, and I don't think from your 
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CROSS EXAMINATION 


BY MR. MOLANPHY: 


(a) Mr. Lovitts, do you know wher ACLI began importing 


cocoa butter from Industrializadora? 

A I do not know exactly, no. 

Q Do you know if the shipments that we had been 
talking about in May of '68 and July of ‘68 were among 


the first that ACLI imported from Industrializadora? 


A No, we had dealt with them prior to that. 

Q Do you have any idea approximately how long? 

A No. 

Q Referring to Plaintiff's Exhibit 16, this carton, 


just so the record is straight, Mr. Lovitts, is it customary 


to receive them with a cord around them, such as this one 
has? 

A No. 

Q Is there any «xterior strapping on the carton 
as it is received? 

A No, not that % am aware of. 

You mentioned shipments received by ACLI from 
other parts of the world. Do you receive shipments where 
there is a binding or strapping of any kind on the outside 
of the carton? 


A Offhand I= am not aware of any. 
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9) Do you receive cartons from any varts of the 


world that have any interior structural support to the 
sides of the carton? 

A None that I am aware of. 

Q You receive cartons from other parts of the world 


where there is more than one polyethylene bag on the 


inside? Is that right? 
A Yes. 
@) What is the maximum number of polyethylene 


tags in the shipments received by ACI.1I? 

A I would say several. I think I have seen six 
baqs inside va carton, but I can't be sure of the exact 
time. 

Q Inside of the cartons received from this particular 
shipper there are how many polyethylene bags? 

A There is one. 

Q And the entire 50 pounds of cocoa butter comes witht 
in that one polyethylene bag? 
A That is right. 

QO The documents that have been marked in evidence 
refer occasionally to recartonizing? 

A That is correct. 

2) And were those cartons as recartonized eventually 


sold by ACLI? 
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A Yes. | 
Q For the full price? 

A I would presume so. | 
Q You mentioned, sir, having been informed that | 


the melting point of cocoa butter is approximately 90 


degrees Fahrenheit? 


A Yes. 

(@) Have you seen that reccrded in any document? 

A Offhand I don't recall. 

Q Do you recall where you received this information 
from? 

A I have been living with it for a long time. | 


I can't recall its origin. 
Q Mr. Lovitts, are you familiar with the publication 
known as the Pharmacopia? 
A I have heard of it. 
Q Have you heard of it being an authority in the 


field of chemical analysis of combustibles? 


A I am not familiar. 
O Is cocoa butter technically known as theobroma 
oil? 
A I am not familiar with its technical name. | 
0 Isn't it true, sir, that the melting point of cocoa 


butter is between 30 and 35 degrees centigrade? | 
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A I am familiar with only the Fahrenheit scale 
at this point. 

@) Are you familiar with the conversion tables of 
Fahrenheit and centigrade? 

A Yes. 

1@) Could you tell me what 95 degrees Fahrenheit 
roughly converts to in centigrades? 

A I think I will need pencil and paper to do that. 

@) Would you accept a statement, sir, that 95 degrees 
Fahrenheit converts to 35 degrees centiqrade? 

A If that is the table you are working from, IT will 
accept Les 

e) Would you agree, sir, with the prior statement 
that I made that theobroma oil melts between 30 and 35 
degrees centigrade? 

A I know of 95 degrees; I, therefore, cannot really | 
speak for the 30 degree centigrade temperature. 

a) Would you agree, sir, that 30 degree centiqrade 
converts to roughly 86 deqrees Fahrenheit? 

A I will accept that. y 

() And a the presenttime you have no recollection 
of where you received the information that cocoa butter 
melts at 95 degqrees Fahrenheit? 


A No, other than I have beenworking with it for 
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22 years. 
Q Do you have any personal knowledge of when and 


where the cocoa butter involved in these shipments was 


manufactured? 
A At the shipper's plant. 
Q Is that to your personal knowledge, sir? 
A No, it is not to my personal knowledge. 
Q Do you have any personal knowledge as to the 


mode of transporting the cocoa butter from wherever it is 
manufactured to the port of shipment? 

A I do not. 

QO Do you have any personal knowledge as to the 
storage facilities at the port of shipment? 

A I do not. 

Q And, by the way. the port of shipment that we are 
concerned with here is Coatzacoalcos, Mexico? 

A Yes. 

Q And -that is roughly on the east coast of Mexico 

‘ith of Vera Cruz? 

A I believe so. 

Q is you have any personal knowledge, sir, as to 
how long ti2 cocoa butter is stored at the port facilities 
at Coatzacoalcos before being shipped? 


A No, I do not. 
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Q Do you have any persona! knowledge, sir, as 
to the prevailing temperatures in the port of Coatzacoalcos? 
A No, I do not. 
Q Were the two shipments that we are concerned with 
here, sir, surveyed on behalf of ACLI1? 
A Yes, thoy were. 
Q Would you identify, please, the Surveyor so 
engaged? 
A In beth instances we used Lloyd Surveyors 
through Toplis & Harding in New York. 
Q Were they then engaged specifica!..v to «.:iduct 
a survey to determine the amount of damage and loss in- 


volved? 


A Yes. 

oO Did ACLI also engage the services of Walker- 
Wayne? 

A Yes, we did. 

() And -what was their function? 

A Principally to supervise the delivery of the 


cocoa butter. 


Q They were not engaged to survey? 
ran No. 
9) And S.A. Wald, whose invoices have also been 


marked in evidence, were they engaged by ACII? 
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A Yes, they were. 

.@) For what purpose? 

A For reconditioning and salvage. 

@) And they were not engaged to survey at all? 

A No, they were not. 

0 Were there any other contractors, other than the 


surveyor, Walker and Wald who were engaged by ACLI in 
connection with these shipments? 

A Not to my knowledge. 

Q Did you receive reports of the survey from 


Toplis & Harding in connection with these two shipments? 


A Yes, we did. 
Q Do you have them with you, sir? 
MR. MOLANPHY: Counsel has just handed me two 
documents. 
.@) I will ask you, sir, if you can identify them for 
me. 
A The ‘first document is a survey report of Lloyds’ 


agents. The second document is an addendum to the survey. 
And the ¢hird is a second addendum to the survey. 

Q Were those in connection with the shipments 
under bill of iading No. 10 of May, 1968? 

A Yes. 


MR. MOLANPHY: May we have those marked for 
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identification, please. 
(Defendants' Exhibits A, B and C were marked 
for identification.) 
THE COURT: Do you want to offer those? 
MR. MOLANPHY: Not yet, your Honor. 

QO And the other two documents that were handed to me 
by plaintiff's counsel? 

A The first is a Lloyd survey report for the July 
arrival, and the second is an addendum to that report. 

MR.MOLANPHY: May we have those marked for 
identification. 
(Defendants' Exhibits D and E were marked for 
identification.) 

.@) Mr. Lovitts, did you in your capacity as claims 
manager for ACLI International in the regular course of your 
business as such institute an investigation into the possible 
cause oi the damage to the cocoa butter involved in ship- 
ments received from Mexico? 

A Yes, 1 @id. 

Q Did you engage the services of aprofessional 


investigator? 


A ¥es, Tf did. 
O Was that the Albert R. Lee Company? 
A Yes 
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Q I show you this document, sir, which I will ask 
to have marked for identification. 

(Defendants' Exhibit F was marked for identifi- 
cation.) 

@) I ask you, sir, is that a copy of your letter 
engaging the services of the Lee Company? 

A Yes, it is. 

a) And that is in connection with shipments of 
cocoa butter coming from Coatzacoalcos to New York and 
Philadelphia? 

A That is right. 

MR. MOLANPHY: I offer that in evidence, your 
Honor. 
MR. MEEKER: No objection. 
MR. CAMERA: I have no objection. 
(Defendants' Exhibit F was received in 
evidence.) 

Q Mr. Lovitts, did you in your capacity as sales 
manager for ACLI generally receive a report from the 
Albert R. Lee Company following an investigation as 
requested? | 

A Yes, we did. | 

(Defendants' Exhibit G was marked for 


identification.) 
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) I will show you this 2-paqe document, sir 
Is that a copy of the letter report which you received 
from the Lee Company? 
A Yes, Si¢. 
MR. MOLANPHY: I will offer that in evidence, your 
Honor. 
MR. MEEKER: I object, your Honor, as hearsay. 
MR. CAMERA: I have no objection. 
THE COURT: May I see it, please. 
MR. MEEKER: If you will read the first sentence, 
he talks about a thir°-party conducting the investigation. 


lie has no personal knowledge. 
THE COURT: Well, I 
should be acknowledged by an 


follows: This document for 


as to the limited purpose of 


responded to ACLI- and Mr. 


proving the truth 


see your point and I thirkit 


appropriate ruling, which is as 


showing 


Lovitts, 


of the facts 


the nonce will be received only 
that the Lee Company 


but as far as 


contained therein, it 


be received for this purpose on the present state of the 
record. 

MR. MOLANPIY: Just briefly on that, I believe 
it is no more hearsay than the averavc: document that has 
been received so far. 

THE COURT: I disagree. I believe it is a iittle 
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that he does not have aknowledge of this, but somebody 
working for the Lee Company has come up with this information, 
a great deal of which is physical information, 
et cetera, and I don't think that it would be fair to the 
plaintiff at this point as the record now stands to 
receive this material as absolutely probative of the 
factual matters contained therein. 

However, 


show that the Lee Company did respond to Mr. Lovitts' request 


Lovitts-cross 


because the 


writer apparently is saying 


I mthink it is fair to allow you to 


and that wil be that for the time being. 


(9) On receipt of Mr. Lee's report or the report of the 


Lee Company, Mr. Lovitts, did you communicate with the 


shipper of the cocoa butter in quest on? 


A No, 


Q Did 


1) Did 


sir, with Watson Phillips, of Vera Cruz, Mexico? 


A No. 

Q Do you know who they are, sir? 

A I believe they represented Lee in this investi- 
gation. 


I did not. 


you communicate with anyone at the Port of 


in response to the report of the Lee Comany? 


you communicate directly or indirectly, 
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I will ask you to look at these two pages, 


(De fendar. .s ibit H was marked for 


identification.) 


-- that have been marked Defendants' Exhibit H 


for identification and ask you if the second page indicates 


that AC 


received a copy of those documents? 


A carbon copy of Lee's copy to Watson was directed 


And Watson, I believe you testified, was the 


investiaator enaaced in Mexico? 


A 


fa) 


A 
av 


O 


Watson? 


A 


to show 


to appe 


The local investigator down there? 
Yes. 


And you received a carbon copy of Lee's letter to 


Yes, I believe so. 


MR. .MOLANPHY: T will offer that in evidence 


' 


MR. MEEKER: No objection. 


THE COURT: Mr. Meeker, may I ask for the record 


the name of your co-counsel here. It doesn't seem 


ir on my sheet. 


MR. MEEKER: Martin Mulrov. 
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THE COURT: Thank you. 

(Defendants' Exhibit H was received in 

evidence.) 

Mk. MOLANPHY: On the basis of that additional 
foundation I would renew my offer of tne original Lee 
report as proof of the facts stated therein. 

MR. MEEKER: I havethe same objection. I don't 
think it adds anything to the foundation. 

THE COURT: I agree with plaintiff, Mr. Molanphy. 
This really has nothing «o do with the point that I think 
plaintiff is entitled to make. I said I would receive it 
for one purpose, but not for proof of facts of the investiga- 
tion contained therein, ees it is really triple hearsay, 
it is an out-of-court declarant who did the investigation 
and the writer of the letter is not an out-of-court declar- 
ant. 

MR. MOLANPHY: I believe the witness said this 
examination was instigated by him in the ordinary course of 
business. 

THE COURT: That's why I am ailowing the letter 
to come in for the limited puspose. But the point that 
I made I still adhere to. 


9) Mr. Lovitts, did yo.. view either of these shipments 


in stow on the vessel? 
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A NO. 
QO DO you know where above the vessel in fact, stowed? 


nr NI 


AA NO. 

?) Are you familiar, sir, with the handling of cartons 
of cocoa butter? 

A I am not sure I understand the question. 

2) What I had in mind, sir, is it cumstomary to 
use hooks in handling this commodity? 

A I would say defin_tely not. 

@) At the time you viewed the cartons of cocoa butter 
involved in the July, 1968, shipment did you see any that 
were, in fact, showing signs of having hooks used on thei? 

A I believe so, but I would have to refer to my 
notes to be sure. 

9] Do you have those notes with you, sir? 

A I am afraid my notes in this instance concentrated 
primarily on the butter that was stored on the Sstrinapiece and 
doesn't make specific: reference. 

Q Do you recall, sir, what -he temperature was 
approximately at the time you viewed the shipment on the 


stringpiece in July? 


A No, I do want. 

Q Do you recall whether it was in the 90s? 

A I recall that it was very v orm, but I can't tell you 
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the temperature... 


Q 


Is it customary in your experience, Mr. Lovitts, 


to store cargo, such as cocoa butter, on an open stringpiece | 


in the summertime? 


Honor. 


MR. CAMERA: I object to that question, your 


MR. MOLANPHY: Based on his experience to store 


shipments, such as cocoa butter on an open stringpiece. 


A 


Q 


HE COURT: I will allow that. 

I never experienced it prior or since. 

I take it your answer is it is not customary? 
It is not customary. 


Did you view that particular shipment on more than 


one occasion? 


A 


Q 


No, I was there only once. 


Did ACLI to your knowledge ever issue any 


instructions to Mexican Line concerning a cargo of cocoa 


butter? 


A 


o 


for temperature control of any kind in dealing with cocoa butter 


A 


No. 


To your knowledge, sir, is there any requirement 


I believe there is a registration to stow away 


from machinery and boilers, but beyond that I know of no 


requirements. 


SOUTHERN DIST. CT COURT REPORTERS 1.5 COURTHOUSE 
FOLEY UARE NEW YORR fF & 1 atau 


% 


| 


! 
} 


~) 


uo 


10 


1] 


20 


mmbr Lovitts-cross 39 


@) Other than that there are no specific require- 
ments? 
A Not to my knowledge. 
1@) Ys that true, sir, both as to summer and winter? aa | 
A Yes. 
.@) Has ACLI to your knowledge communicated with 


Industrializadora concerning the method of packing the 
cocoa butter in question? 
A I have no knowJedge of that. 
QO Is ACLI to your knowledge still receiving shipments ° 


of cocoa butter from this same shipper? 


2) To your knowledge, sir, are the cartons in which 


the shipments are arriving currently in the same cartons that 


were used in 1968? 

A They seem tobe, yes. 

Q Have you yourself, sir, had any experience in pack- 
ing and cartoniziny of a commodity such as cocoa butter? 

A No, I have not. 

Q In the other commodities that are handled by ACLI re 
have you seen cartons with metal strapping around them? 

A I don't recall any. 

MR. MOLANPHY: T have no turther questions. 


THE COURT: Any questions, Mr, Camera? 
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MR. CAMERA: Yes, your Honor. 
CROSS EXAMINATION 
BY MR. CAMERA: 
Q Were you present when the cargo was discharged 
from the vessel? 
A Yes. 
Q Would it be fair to say that you can make no 


comments as to the condition of the cargo when it was 


discharged? 
A That is correct. 
Q Mr. Lovitts, did you observe any hooks being used 


on this particular cargo while youwere there? 

A No. 

Q How many times have you observed cargo of cocoa 
butter on a pier? 

A Many times. I find it difficult to come up with 
a number. 

Q Well, every time a cargo is discharged you don't 
go down ad observe it being discharged at the pier, do you? 

A No. 

Q And you don't observe where it is placed on the 


pier after it is discharged? 


A Not as a rule,no. 
Q On what occasions do you go down to the 
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pier to observe it? 


3 A Well, apart from the unusual damage condition that 
‘ we are discussing now, I would bé down for, Say, cocoa 
: beans or other cargoes that are on the vessel and observe 
6 , P ? : 
shipments of cocoa butter that have been discharged from that 
same vessel or other vessels. 
& ‘ 
MR. CAMERA: {f have no further questions. 
9 ; 
THE COURT: Any redirect, Mr. Meeker? 
0 
, MR. MEEKER: Yes, your Honor. 
M REDIRECT EXAMINATION 
12 
BY MR. MEEKER: 
13 , , 
a) You replied to a question of Mr. Camera's as to 
14 ‘ , : 
whether you noticed any hooks being used on this cargo when 
- you were at the pier in the negative. Was this carcqo being 
6 , ; 
’ handled at the time you were on the pier? 
i A No, it was at rest. 
” MR. MEEKER: Your Honor, at this time I would 
19 like to offer in evidence Defendants! AB Rae C. 
a MR. MOLANPHY: I object to those. The surveyor 
al will be here to testify. 
”) 
F MR. MEEKER: That is not true as to this particular 
A 
| survey. 
ZA 


MR. MOLANPIY Then T will definitely object to 
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CAMERA: I object to each of these, your 


Honor. 


THE COURT: You don't object to A? 

MR. MOLANPHY: I join in the objection, your 
Honor, of all three. 

THE COURT: Let me see them. Well, first of 
all, I think we hae got these things balled up. A seems 
to be the addendum, B is really the survey report as I read 
2 

THE WITNESS: Yes. 

THE COURT: Wel, we ought to transpose A and B. 

I am not goin’; to receive these now, Mr. 
Meeker, because, as t' ese gentlemen say. the facts contained 
therein are metters which are in issue in this case and 
we can't allow that without some ability to cross examine. 


MR. MEEKER: The reason I offer them, the door 


was opened by counsel. 


THE ‘COURT: We are not impressed by that. 
MR. MERKER: I have no further questions. 
THE COURT: Thank you, Mr. Luvitts. You may 


step down. 
THE WITNESS: Thank you. 


(Witness excused.) 


MR. MEEKER: TI would like to call Mr. Stanley Wald. 
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ro a ae ee is WAi D, a witness called on 

behalf of the plaintiff, being first duly sworn P 
testified as follows: 


DIRECT EXAMINATION 


BY MR. MEEKER: 


12) By whom are you emp loyed? 

A S.A. Wald & Compeny. 

a) In what capacity? 

A General manager and officer of the firm. 

Q What is the nature of the business? 

A Reconditioning and salvane. 

Q Of what? 

A Generally commodities shipped in the marine 


trades. 

2) How long have you been so employed? 

A T have been emploved personally, I supporce, 
about 35 years. 

O In May and in July of '68 did you p°®rform certain 


services for ACLI Tnternational? 


\ Yes) 2: did. 

a) Mr. Wald, I show you two documents, Plaintiff's 
Exhibits 7 and 12. T wonder if you can identify them for 
me. 

A No. 7 is our invoice for the reconditioning of 
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601 cartons, damaged cartons of Mexican cocoa butter off 
the S.S. Campeche, arrived May 31, '68, which indicates 
the quantity received, the reconditioning out turn and our 
charge 
No. 12 refers to 851 cartons of damaged Mexican 

cocoa tter off the Campeche. It doesn't indicate the 
date of arrival on paper, which shows our reconditioning 
out turn, as vell as ot:r charges, and a report of our sales 
of a portion of the lot. 

@) Now, Mr. Wald, were you paid for the services 


that are reflected on these invoices? 


A We were. 
0 In full? 
A In full. 
Q Do you have any personal recollection of the 


work performed efore the May, 1968, out turn? 


A Yes, this was a fairly typical operation for 


cocoa butter,- which the cartons arrived somewhat broken, 
perhaps stained, and contents exposed. We opened the 
cartons, checked the contents, reboxed them and recartoned 
them, and when necessary we may scrape the surface of the bar 
if there is any indication of amy damage to the butter 


itself. That is on the No. 7. 


Q For July 1968, do you have any personal recol- 
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lection of that,.the services performed reflected by the 
invoices? 


A May T have the question? 


wY 


Do you have any personal recollection of the 


July services? 


A Very much, yes. 
9 Could you tell us, roughly? 
x 
A In this particular case a very unusual jo» and 


as a result it was necessary or was considered a good 


idea for me to go down to the pier to personally inspect 


this particular lot before making arrangements to recondition 


it, and we did. And the results are indicated on your 
Co tee Pe 
Q Do you recall when you persoanlly visited the 
pier? 
A My quess it was during the summer, I suppose, 
of *68. I don't know offhand exactly what date it was. 
Oo De .ou recall being at the pier? Do you recall 


the circumstances? 

A Yes, I was therm arnl examined it, and [I noticed that 
a portion of it, as T remember it, about half of the lot was 
still on the pier, fairly heavy damaged, but more or less 


of a problem we are familiar with, and then about half 


of it,-or a little less than half of it, the cartons were 


“ “ ‘ 
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2 stowed outside of the pier,as I remember, out in the open 
3 in whichthe contents were soupy, the butter had already gone 
4 from the solid form to a viscose, soapy state. 
3 Q Would you recall about how many days after 
6 | discharge this was? 
7 A No, Tt -wauldn’t know. 
8 Q What did S.A. Wald do with respect to this July, 
9 | 1968, shipment? 
10 7 Well, the first thing, we had to make special 
11 || arrangements to take delivery of the portion which had turned 
12 ~ soapy, because to move it, the contents would all spill out 
13 | out normally. But we finally came up with an idea where 
14 | we sent a refrigerator or truck to the pier to be there 
15 first thing in the morning and to put the cartons -- well, 
16 | the idea of getting there first thing in the morning, because 
17 the temperature would cool down and reduce the soapiness to 
18 1 perhaps a viscose, messy, I should say, and then we put 
19 | dit on a refrigerated truck and let it stand there all day 
20 just keeping the temperature as low as it could go so as 
21 to get the butter to regain its solid form before sending 
22 | it over to our warehouse. 
23 9) This was in respect to what lot? 
vA A The second lot, which you call the July lot. 
3 | Q But as I understand, you said half-the lot was 
SOUTHERN DIS CT COURT REPORTERS § §. COURTHOUSE 


FoLrY UARE NEW TO Tr y ast 


t< 


mmb r Wald-direct 47 
in the pier, half outside? 

A Yes, this reflected about half the auantity. 
My recollection was a bit less than half, somethina approach- 
in something less than 400 cartons cxme in the reefer 
truck, the refrigerator truck, and the others were solid 
encugh to move in a regular ‘truck. 

9) Where did these cartons that went on the 
reefer truck come from? Were they on the pier? 


r 


A No, these were the ones that were off tho pier, 
although -- and I am a little vague -- this is quite a 
few years ago -- I think that part of our instructions were 
to put that portion -- and I may be vague on this -- to put 
that portion back under cover, too, in the hope of trvind to 
get it away from the sun. But I am not quite sure. But, 
in any case, it was loaded first thing in the morning onto 
a reefer truck. 

.@) The cartons that are reflected on your invoices, 
were all tn se-cartons externally stained? 

A Yes, as far as I can remember. This is a very 
heavily damaged lot, and my recollection is all of these 
cartons were definitely stained, mostly more. 

MR. MOLAN HY: I am qoing to object to the 


witness' answer in this respect, that T believe Mr. Lovitts 


testified that enother individual was hired specifically 
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to do surveying, whereas Mr. Wald's comapny was hired 
Mainly to recondition. 
THE COURT: Well, in any event,I am going to 
allow it to stand. 
Anything else? 

1@) Mr. Wald, how many shipments of cocoa butter 
does your company handle per vear on an average? 

A I would say on an average of about 30 or 40 
lots. 

Q Are you personally familiar with the physical 
properties of cocoa butter? 

A Only from inspecting it and working with it. 
I can't give you any technical knowledge as to the chemical 
constituency or anything like that. 

Q I take it that maybe you can enlighten me, 
does S.A. Wald do any sorting? Does S.A. Wald supervise 
any delivery? 

A No.: The only sorting that may be ntea is 
incidental to our reconditioning and separating the 
cargo to various degrees of damage or packaging, but we 
don't get: involved in any way sorting on a pier. That is 
not our function. 

O In other words, S.A. Wald is only concerned with 


damaged cargo? 
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A That is right. 

9) Apparently, you have done 49 or so shipments 
per yeur of cocoa butter. How does t July ‘68 shipment 


Stack up say against your normal averaqe discharqe? 

A It stands out in my memory about as the most 
severely damaged plot we have had. 

MR. MEEKER: I have no further questions. 
CROSS EXAMINATION 
BY MR. MOLANPHY: 

Q Mr. Wald, I believe you said that your comnany 
does about 30 or 40 lots of cocoa butter reconditionina 
each vear. 

A This is just a general statement. That is 
right. 


a) Out of those approximately row many are the request 


A I would guess -- I'm just estimating -- mavbe 
50 per cent. 

o So that they would be requesting your recondition- 
ing services anywhere between 15 and 20 times a year? 
A T would quess so. 

2) In our experience, sir, of the lots that you 
reconditioned at the request of ACLT, about what nercentace 


of the entire shipments required vom reconditionina 


to 


9 


20 
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services? 

A Oh, virtually all require some degree of 
reconditioning. It depends upon just the extent of damage, 
whether the carton alone is damaged, whether the bar itself, 
the butter itself is damaged, ar Oo what degree it is 
damaged. So I would say every lot has to be damaged to 
some degree. 

Q Does it depend, sir, on where the particular cargo 
has been stored aboard ship? 

A I am sorry. I don't get involved in that. 

We don't get involved in this part of it. Our interest 
only begins from the time we are told that there are damaged 


cartons and they want 's3 to work with it or do something 


with them. 
Q By the way, sir, where are your facilities? 
A 36 Essex Street, Jersey C ty, New Jersey. 
Q When your company performs these reconditioning 


services, do you repack them in cartons that are somewhat 
Similar to the cartons that are here? 

A In most cases, yes, we will try to put it back 
into a similar carton, more or less the same size. 
However, sometimes we have problems where the bars 
are distorted and they don't fit into any carton, and so 


we might put it into bags, rather than a carton. 
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In most cases we try to put it back into a carton so as to 
its maintain its typical normal appearance. 

9) In your experience, sir, is it good practice 
to ship domestically and for export in the same type carton? 

A We use that as a general rule of thumb, yes. 

It is the best way of shipping. The trade accepts this. 
It is the type package they expect to get, so we do it if 
at all possible. 

@) On cartons such as this one, sir, have you had 
experience to put strapping, metal strapping of any kind 
around such cartons? 

A No, we don't do any strapping at all. We just 


use tape. 


9 lave you seen strapping used on cartons of this 
type? 
A 1 have a vaque recollection perhaps on several 


instances, but cne great overwhelming majority are without 
straps. 

OQ Would tne strapping lend any structural support 
to the carton? 

A Yes, the more strength you give the package the 
better, of cor -se. 

0 And that is the purpose of strapping a carton such 


as this? 
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A I would imagine so. If for some reason the 
package was not considered strong enough, I suppose you 
could put strapping on, or just as an added protection. 

Q Is there a need, sir, for a strapping where the 
commodity thatis carried itself lends structural support 
to the carton? 

A I am sorry. ~ misse | that. 

9) Is the idea of using strapping of less practical 
benefit when the commodity that is inside actually lends 
structural support to the carton? 

A I would think so. 

Q And when cocoa butter softens, does that take away 
from the structural integrity of the carton? 

A I would think so, yes. 

Q Cocoa butter when it starts to get softer inside 
a polyethylene bag, for example it does tend to lose 
its original shape? 

A Well, I don't know how to answer that. I am 
not sur: whether it would lose its shape just standing there 
ov whéetner it is a fact in conjunction with the weight of 
the other cartons pressing against it, and there is no longer 
a solid surface. 

2 One of the basic considerations for packing is 


a consideration of just how much pressure will be exerted 
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53 
on the carton from above? PSs. that cLgnt, s2e? 
A Yes, sir. 
2) Now, after you have recartonized, say, one 


} 


of ACLI's shipments and you store it in your facilities to 
await shipment, could you tell me approximately how high 
you would stack these? 

A Well, generally we would go five high on a 


pallet and then stack it two two pallets high. That 


would be a typical pack. 


Q And you don't go any higher than that? 
~ 
A Very rarely. Very rarely. There is a space " 
danger. We certainly would not want to do it. We always 


have a ceiling limit, so that it is rare that we have had 


it more than two pallets high. 


bo 
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(0) Are you also considering the possible effect 
of pressure on the lower cartons? 
A Yes, that would be a factor,too. After all, 
we are repacking it. We like the package to emerge looking 
as new as possible. 
Q Would ‘ici counsel against stacking cartons such 


as these say 30 high? 


A I eon't think I would be qualified to give you 
the strength factor. My own feeling is it might be kind 
of high. 

@) Because of the pressure exerted on the load? 

A We wouldn't do it in our place. For one reason, 


we can't go high, and under no conditions would we do it. 


But I don't know whether those cartons are capable of going 


that hicqh. I never tested them. 
Q Do you read Spanish, sir? 
A No. 
¢ But -you would definitely counsel against stacking 


anything 30 high? 

A I would not want to get into a debate with anybody. 
If you ask me my opinion, I would rather not. 

QO To go back for a minute, sir, where we are dealing 
with a commodity such as cocoa butter which would lose its 


original shape if it gets soft, will you tell me the effect 
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on the lower cartons where you have them stacked in 
excess of say 12 high and the cocoa butter has started to 


turn soft or melt? 


A My quess is you would begin to get a crumbling 
effect. 
9 And the polyethylene bag, say for example, this 


particular carton itself was exposed to a temperature which 
would cause the cocoa butter inside to melt, would that 
in and of itself with this single carton cause staining of 
the outside carton? 

A Oh, I think you would beqin to get the melting. 
I don't think the polyethylene liner would keep the 
contents from spreading out. That. is my feelinc. if 
really am not qualified to come up with a definitive answer. 
2) If you had a carton such as this” stack in 
excess of 10 or 12 high, up to, sav, 30 high, and the cocoa 
butter inside the polyethylene bays had started to melt, 
what would be. the effect of the pressure on the lower 


cartons? 


~ 


MR. MEEKER: I object to the questio The 


witness 18 not qualified to answer it. 


COURT: He has already answered it. 


I sustain the objection. He told uss what his opinion 1s. 
3) On the May 1968, shipment were you shown a report 


to 
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of the surveyor before you did any of your work? 

A To the best of my recollection, no, 
we do not normally receive a surveyor's report. 

Q Were you told that such a survey had been conducted 
on behalf of ACLI? 

A I can't answer that. I don't remember. I don't 
know. 

Q Could you tell me for what other cocoa butter 


importers 


A Gill & Duffis, 


you perform service for? 


General Cocoa, 


those are the 


three among them that make up the bulk of our work. We 


are called in by other importers, McClure. 


Q Are they in Connecticut, sir? 

A McClure is in Connecticut, that is right. 

Q Do youknow from whom they receive shipments? 
A I do not. 

(9) Are you familiar with the cartons in which 


McClure receives shipments? 


A I can't really. 


We think in terms of the 


country of origin, Mexican cartons and Brazilian cartons, 


and different shapes and weights and so forth. 


not b 


from 


I would 
e ah to tell you anything about McClure's. 
Q Specifically, shipments that McClure receives 
Mexico? 
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A I don't 


we had a McClure 


Lots 


know whether we 
lot that was from 


from McClure, 


Wald-crossS-red 


¢) 
Q 
cr 
ui 
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ever saw anything, whether 


Mexico. We have not had 


many so IT couldn't tell you. 
2) DO you remember where any of those lots came from? 
A No. 
MR. MOLANPHY: That is al. 
MR. CAMERA: No questions. 
REDIRECT EXAMINATION 
BY MR. MEEKER: 
9) Mr. Wall, the testimony that you have given on 
* a 
cross examination which was directe«di to the cartons in the ' 
packing and the stacking of cocoa butter, is that confined 
to damaged melted cocoa * itter? 
A Yes, we have nothing to do with the stowing on 
vessels. The question I thouqht was directed to what we 
do in our warehouse, and that was the extent of my answer. . 
I hope it won't be in any way associated with stowing of | 
a vessel, because we have no expertise whatever in that 
respect. 
MR.MERKER: That is all. 
THE COURT: Thank you, Mr. Wald. You may be 
excused. | 
‘4 
(Witness excused.) 5 
" 
THE COURT: Well, gentlemen, rather than starting 


mmbr 58 


with another witness I suggest we take lunch and we will 
resume at 2 o'clock. 

Do you have any people coming from Mexico, 
Mr. Meeker? 

MR. MEEKER: I have none. I have two witnesses 
and a deposition. 

THE COURT: But you don't want to bring anybody 
up here? 

MR. MEEKER: No live witnesses. 

THE COURT: 2 o'clock, gentlemen. 


(Lunchon recess.) 
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By whom are you employed? 


Walker Weighing 


Whom were you emp] 


Corporation 


oyed bv 


22700 p.m. 
chard Freyer. 


a witness 


CLITSt 


Walker Weighing Corporation. 


the functi 


Walker Weighing is 


on of We 


natural 


inspection corporation, a 


at the 


time we do 
Any particular 
Mainly we deal in 
cocoa. 


That wouldinclude 


our company 1S 


to wera} 
supervise and 
e of cariyo? 


coffee, 


cocoa 


duly 


1lker Weighing 


Iv a 


weighing 
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sworn, 
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supervising outfit. 


cocoa, 
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2 A Cocoa butter and chocolate liquor. 

3 Q What is your capacity with Walker Weighing? 

4 A I am a weigher. 

5 @) Was that the same capacity in 1968? 

6 A Yes. 

7 @) How lona have you been ©» >loyed by Walker Weighing 
8 | as a weigher? 

9 A Since 196l. It will be 15 years next year. 

10 Q Mr. Freyer, do you recall performing any functions 
ll for ACLI, the plaintiff here, with respect to a cargo of 


cocoa butter discharged in May of 1968 at Pier 20, Staten 


13 Island? 
14 A Yes. 
IS | 9) What did you do for ACLI on that occasion? 
16 A May I consult my notes? 
17 || Oo Yes. 
|} 
18 } A In May we are talking about? Right. 
19 | Q That is correct? 
20 A The Campeche arrived May 3lst. Well, actually 
21 we had an order to supervise 2500 cartons. We had an order 
22 to supervise to Penn Central. That was going to be the 
23 || carrier 
2A QO Supervise? What do you mean? Supervise what? 
25 A Well, go down to the pier by ourselves in a 
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weighing operation. We would have two men to handle the 
cargo. In a supervising operation we would do it by 
ourselves. And if we had any exceptions or notations, 
then we would have the pier set aside, the acceptance 
or notations, rather than have our own men do it. SolI 
would be by myself on a supervision job. 


With a weighing job I would have two additional 


men. 
9) I think I interrupted your answer. 
A No. That is all right. Well, anyway, the 
first time I came down to the pier -- in fact, it was not 


in May; it was on June 17th -- we aot a call that a Penn 
Central lighter had started picking up 2500 cartons and 
there was no supervisor there. We had not been notified. 
So we didn't know that we should be there. I got to the 
p1er at 1:45 and T observed approximately 1000 cartons on 
the lighter which hadn't been supervised, and TI gave an 
estimate that at least 50 per cent was stained on the 
lighter, at which point the operation ceased. They 


later took the cargo off the lighter and put it back on the 


plier. 
O IT take it you were personally at the pier supervisina 
this? 
A Yes, I was. 
OuTwHe nN wy ul 
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Q Did you perform any cther service for ACLI with 
relation to this cargo? 

A Well, in regards to that,we were then given 
orders to sort the cargo which had been on the lighter, 
which was taken off, and now the remainder of 2500 cartons 
were on the pier. We received instructions from A.C. 
Israel to sort this cargo as to sound cartons, stained 
cartons, cartons that were broken, cartons that were 
exposed, and I went down with my own gang and proceeded 
to sort the cargo. This was done on June 19th and 20th. 
The results of which we found 194 sound cartons, 175 
stained cartons, stained by the contents of its own 
nature. end 601 stained cartons with the contents exposed, 
to a total of 2500. 

fe) Now, I take it you are reading from copies 
of invoices? Is that correct? 

A Well, I am reading from copies of orders from 


A.C. Israel and from copies of invoices both, with hand 


memos, which is bringing back to my iind exactly what hap- 


pened. 
0 Let me ask that we have this marked for identifi- 
cation as plaintiff's next exhibit. 
(Plaintiff's Exhibit 17 was marked for 


identi fication.) 
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2 9) Now, Mr. Freyer, with spect to the invoices, 
3 were they paid by ACLI to your knowledge? 
4 A I would have to say so. IT couldn't vouch for 
5 Oy But I don't think that ACLI ever holds back any 
6 payment on anything for any reason. ‘ 
7 Oo Mr. Freyer, when you first arrived at the pier 
8 on this particular occasion how was the cargo stowed on the 
9 pier, if you recall? 
10 A On pallets, approximately oh, 60 to a pallet. 
1] 9) How high were the boxes on each individual pallet? 
12 A The boxes would be four hich as a rule, sometimes 
13 five, but ordinarily four. 
14 O Were there any pallets put on other pallets? 
15 A Tt is normal on a pier to go five or six pallets ¢ 
lf high. 
17 oO In other words, you are saying 25 to 30 cartons 
18 high? 
19 MR. -MOLANPHY: I am qoing to object to what the 
20) witness considers normal on a pier. 
2] THE COURT: I would allow him to give what he 
»” 


22 considers to be normal for stowage of cocoa butter on 


23 pallets on a pier. 
2A After all, he is in the weighing and inspection 
aR: 
2 business. 
veo 
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MR. MEEKER: Maybe I can clear this up, your 

Honor. 
a) Mr. Freyer, how many shipments, arrivals of 


cocoa butter cargo has it been your experience to supervise 


or sort? 
A Individual orders, you ean? Individual shipments? 
Q Yes. 
A Individual orders in the hundreds; individual 


shipments in the hundreds. 


Q When you say normally, you ar’ talking about -~- 

A I am talking about normal. 

(a) But you are talking from experience in the hundreds? 
A Yes. 

O Now, Mr. Freyer, would you consider the May, 1968 


arrival a no’.«.1l outturn of cocoa butter? 


A No, I would say there was an excessive number of 
stains. 
a) What would a normal carton of cocoa butter look 


like as it came off the ship? 


A A normal carton of coco. butter? 

oO Yes. 

A Right there (pointing). 

(a) Mr. Freyer, did you also supervise the delivery 


or perform some fun :tion for ACLI with respect to its 
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July, 1968 arrival or the Campeche? 
A Vas, we did. 
- What did you do? 
A We had an order to supervise 2409 cartons. 
The order is dated July 23rd. What happened originally 


with this I really don't know, but it seems to my recol- 


lection anyway that I went down to the pier on July 30th 


not in relation to this cocoa butter, in relation to somethinn 


else, and I saw the condition of the cargo and I reported 
it to Walker Weighing, wiao, in turn, renorted it to 
A.C. Tsrael. 

) May I interrupt for a second? What maue you 
report this particular cargo to your superiors? 

A Well, when I walked down and I see A.C. Israel 


cargo, General Cocoa cargo, it usually means that we will 


have sometuing to do with it, even if we don't have anvthing 


to do with it at that particular time. You can say it 
sounds qood coOmin=- from Walker Weighing to report this 


condition t% it. 


9) What condition? 
A The condition was so bad that the steamshir company 


put outside the dock approximately 359 to approximately 4 


cartons melted and heavily damaged. Now, this 1s aside, 
of course, from the pier stuff. In August lst A.C. IS: 
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gave orders to sort the remainder of the cartons on the 


dock. We had had an order to supervise again for 
2400. And trucks came in. This was the occasion on 
July 3lst. Now I see it. The following day a thousand 


were delivered, sound cartons, and there were 1400 left on 
the dock, either damaged and/or short. That is when 
A.C. Israel then gave orders to sort the 1409. 

So again I went in with a qang, acrew of men, 
and we sorted, the result of which is out of the 1400 we 
found 502 cartons stained by nature of its own contents; 
we found 449 stained by nature of its own contents and 
broken stained conte.=s exposed; the remainder, 449 were 
damaged and/or short because the remainder were outside 
the pier in one big heap. The damaged and/or short is 
also noted that this is the balance that was set aside at 


the time of discharge as heavy damaged, melted butter, 


broken contents, contents exposed. It was our opinion that 
they were a total loss. That was my opinion. 
12) You personally recall being at the pier for this 


particular job? 


0) Now, you have stated that you have supervised 


orhave been present for cocoa butter discharges in the 


hundreds. How would this particular July discharge stack up 
SOUTHEHN DIS ICT COURT REPORTERS U.S. COURTHOUSF 
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with other discharges you have attended? 

A Tt is very rare we are ata discharge from the 
ship itslef. 

a) How would this particular delivery stack with 
others that vou have supervised? 

A I think this particular July delivery, the cartons 
were the worst because they were outside the pier, and that 
was the worst that I have ever seen cartons of cocoa but- 
ter. 

MR. MEEKER: I have no further questions. 
CROSS EXAMINATION 
BY MR. MOLANPHY: 

O On both of these occasions some of the cartons 
turned out in qood condition and some were stained? 

A Yes, sir. 

2) Do vou know where in rdation to the height of the 
stow aboard the vessel the damage casrtons were carricd? 

A No, ‘no, sir, not with the vessel. TI would not know 
anything about where the damage was in the vessel or anything 
like that. 

O So you don't know whether the cartons that were 
actually damaged were at the bottom of the particular stow 
or near the top? 


A No; Sir. 
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2 
iy 9) Do you know where aboard the vessel any of these 


3 , , 
cartons whethey were in good shape or in bad shape were, 


in fact, stowed? 


uy 


A No, sir. 


6 : , 
9 Was stevedoring company was at Pier 20, Staten 


Island, in May and July of 1968? 


A I am guessing, but I would have to say Pittston. 


2) Are they still there today? 


10 . 
A Pier 20ms been closed for a year. 


Q How frequently in the time that we are talking 


about, in 1968, was Walk Weighing called in by ACLI to 


supervise a discharge of cocoa butter? 


14 
A I would have to say offhand at least y eee ie 

15 ; 2 ; ' 

10 ships, if you're talking about Mexican cocoa butter. 
1€ . . , 

I really could not qualify it that way, but it could he 
17 ae ‘ 

Brazilian cocoabutter. WE would be performing the same 
18 : P F se ; ; 

service with Brazilian. But with cocoa butter, with 
Mexicans, it was quite heavy that lyear. 
yw) 
7 9) On each occasion that you did this supervising 
9 
” work on behalf of ACLI would you come across a percentage 
92 

of cartons that were damaged? 
23 : ; 

A Usually you would find some cartons, expecially 

24 : , 

in the summertime, that were damaged. You could also 


have a supervision job where nothinqwas damaged at all, 
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with the exception of a broken sample carton which was 


so noted by the sampler. 


Q You say especially in the summertime yov would find 
damaged cartons? Is that right? . 
A That: i8 Light. 
@) And on the ACLI imports from Mexico, about what 
percentage of the entire shipment would you say would be 
normal to find damaged? Or on an average? Maybe that 
is a better word than normal. 
MR.MEEKER: I object on the grounds it is not 
normal to find that. 
THE COURT: The witness has started to indicate 
he does not understand the question, and I share his concern, 
too. Put it differently. 
) Of the shipments that ACT received of Mexican cocoa i 


butter in the summertime that you personally have supervised, 


what would you say is the average per 


Q 


entage of cartons that 


turned out damaged? 


A Are we talking about 1968 or -- 


9) Generally. 

A Generally? 

1) Yes, sir. 

A Generally I would say 5 per cent,10 per cent tops. 
O Now does that compare with shipments received from 
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other sources other than Mexico? 


A Approximately the same. Approximately the 


or 


Q Were you aware, sir, that in connection with the 


May, 1968, shipment that a survey had been performed on 


behalf of ACLI? 


A No, Sir. 
9) Did you inquire at that time as to whether or 


not such a survey had been conducted? 


A No, sir. 


9 Are you familiar at all, sir, with the packaging 


of a commodity such as cocoa butter? 
A Yes, sir. 
@) Have you yourself had occasion to do packing of 


cocoa butter? 


A Yes, sir. 
18 
@) Where was that? 
19 A bade 
A Pier 20, Staten Island. 
20 
‘@) With Walker? 
21 
A Yes. 
99 
QO Did that involve shipments that came from Mexico? 
23 
A Yes. 
) 4 : : 
@) From the same port, Coatzacoalcos? 
2 : ‘ } ‘ 
A This same ship, we recartonized 1700 on this par- 
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2 ticular ship at Pier 20, at the pier. 
3 2) You did the recartonizing of it? 
4 A Yes). S2k4 
5 @) And at the time you recartonized them did you 
6 put them in cartons similar to the one that is here on the 
7 jury box rail? 
o A Yes, I remember we had a problem, we had to ao 
9 to a box manager and get exactly the same size, because 
10 if it is one inch too much this ’ Or one inch too much 
1] the other way it is going to crush. So we bought cartons 
12 exactly the same dimensions as that. 
13 O Ts that assuming that the contents have a 
\4 particular dimension of themselves? 
15 A That is correct. 
l€ Q And if the contents somewhere along the line 
| Vi lose that dimension of its own is there a tendency then for 
18 the cartmitself to become crushed? 
12 A Weli, the only thing if the contents were dis- 
20 torted in some way, the only wav they could become distorted 
| 21 would be for the carton to break and have the contents 
22 exposed. This is where when we had something like thi 
25 we would qo to S.A. Wald, to a salvaqe house, where he would 
4 have room in his own salvage house to recartonize thinas 
“ like thi [T am talking about perfect cartons, except they 
rHERN rT ' 
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were stained and the dimensions were exactly the same. 


They were not distorted. 


9) The contents themselves would still be firm? 
A That is correct. 
Q Do you have any experience with recartonizing when 


the contents themselves are no longer firm? 

A No, we recommend then that you send it toa 
salvade house. 

MR. MOLANPHY: Thank you, ‘Sif... 
CROSS EXAMINATION 
BY MR. CAMERA: 

@) Mr. Freyer, I believe you testified earlier that 
this discharge was the worst you had ever seen, that is, the 
cartons thatwere outside the pier? Is that correct? 

A That is right. 

12) Did you have occasion to observe the cargo as it 
was being discharged from the ve-sel? 

A No,’ sir. 

oO Would I be correct in saving that you cannot tell 
this court whether or not the condition of that cargo had 
changed from the time it was dischargedwtil the time you 
saw it? 


A That is correct, I did not see the discharge of the 


ship. 
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MR. CAMERA: ‘Thank you. 
REDIRECT EXAMINATION 
BY MR. MEEKER: 
2) Mr. Frever, had youever seen shipments of cocoa 
better outturned during the summer with no damage? 


A Yes; Six. 


MD 
ha 


-. MEEKER: No further questions. 


THE COURT: Thank you, Mr. Freyer, you may be 


(Witness excused.) 
MR.MEEKER: The plaintiff calls Captain Peter 
Beckett. 
a MR RN RI Boe CR Bee a witness called on behalf . 
of the plaintiff, being first duly sworn, testified as 
follows: 
DIRECT !;XAMINATION 


BY MR. MEEKER: 


2) By whom were you employed in 1968? 

A Toplis & Harding. 

@) What position did you hold? 

A Staff surveyor. 

@) How long had you held that position with Toplis 


& Harding? 


rN At the time about 18 months with Toplis §& 


vidbe Trae 


10 


2 
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Harding. 

1) Prior to being employed with Toplis & Harding 
where were you employed? 

n ms 


A T.D. Baker & Company, which is also a marine sur- 


veying company. 


QO How long were you employed there? 
A Approximately three years. 
Q Prior to that stint with T.D. Baker by wimm were 


you employed? 
A I was assistant operations manager to American 


Himisphere, American Engineers, which is a local steamship 


agency. 
(@) And prior to that? 
A I was at sea, employed by Alfred Holt & Company, 


Liverpool, Enqland. 


2) What licenses do you hold, Captain. 

A I have a British master's license. 

9 When was that license issued? 

A tn’ 2956. 

Q Is that license for unlimited tonnage? 

A Yes; it is. 

1) Captain, did there come a time in July or 


August of 1968 where you were called to Survey a cargo of 


cocoa butter at Pier 20 *‘n Staten Island of the Campeche ? 
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,@) 


By whom were you celled? 
A Well, the assignment came in the office from 


A.C. Israel. 


Q Before we go any further, what are the duties of 
a cargo surveyor, staff survey with Toplis & Harding? 

A Basically when a claim is reorted you would qo 
either to the premises where the caraqo is located at that 
time and examine it for the purpose of establishing the 
extent of loss and also to attemnt to minimize the loss as 


Ss) 


far as nossible. 


9) Did you personally qo to the pier at Staten 
Island to survey this loss? 

A T4635, Ff @id: 

‘) Do you recall the facts surrounding your visit to 
the pier? 

A [I don't recall exactly, but if I could have a copy 
ofthe survey report It would probably help me. 

MR. MERKER: Your Honor, this hasbeen marked fer 

identification bythe defendant as Piva 
THE COURT: A, B and C, including the two addenda. 


MR. MEEKER: This is the Julv, 


THE COURT: D and F? 
Oo Captain, could you tell us what you found 
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when you first visited the pier? 

THE COURT: Before you do that, if I may interrupt, | 
when did you first go, Captain Beckwitt? 

THE WITNESS: August lst was my first visit. I went 
to the delivery office on arrival at the pier, first of 
all, to introduce myself, and also to find out how much, 
if any, of the shipment had already been delivered, and I was 
informed that 5,000 cartons had been delivered without 
any exceptional problem and 1400 cartons remained on 
the pier. 

I then went on the pier and I saw the location 
man and he pointed out thestack of cartons within the pier 
and also said some of the cartons were stowed outside on the 
bulkhead. The cargo within the pier was on pallets, as 
I recall, four cartons high, and also, as I recall, about 
five pallets high. 

I think I noted that approximately 50 per cent 
of these cartons were heavily stained, with covers torn, 
contents exposed; the balance were covers stained but not 
necessarily damaged by themselves. 

THE COURT: I ama little confused. Are we talking 
about the 1400 cartons? 

THE WITNESS: Part of the 1400 cartons which were 


within the pier shed. 
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(HE COURT: In other words, youdid not check the 
5,000 cartons? 
THE WITNESS: No, they we:c gone from the pier ", 
already. 
THE COURT: So we are talking about 1400. 
THE WITNESS: Yes. Afterwards I went outside 
into the stringpiece and the bulkhead at the head of the 
pier and there was a heap of cartons which was almost impossib! 
to establish the number, and they were just heaped there 
and they were broken and torn, the contents was liquid and 
running out. Without handling each one of these and losing 
whatever was in them, it would be impossible to count. 
But I made a note here in excess of 150 or in this lo- 
cation. 
Oo Did yu subsequently return to the pier and 
make a second inspection? 
A Yes, I returned on August %th with Mr. Lovitts of 
A.C. Israel and with Mr. Wald of S.A. Wald & Company. 


O What was the purpose of your visit on the 5th? 
A My initial recommendation was this be removed from 
the pier as soon as possible and placed in the warehouse in 


order to minimize any further loss. The problem was that 


no trucker could be found to accept the cargo as T under- 


stana it. 


Beckett-direct 


D) Q Why was that? 
3 A Because of staining and particularly the ca ons 
4 with the liquid butter, no truckmen wanted to put this 


5 inside his truck because he would have to clean it out 


6 very extensively before he took any other shipment. 


It was agreed that Mr. Wald would come down and 
8 we would consult with him and decide what was the best 


method of disposing of these cartons. 


10 Q What was finally agreed to as far as the best 

ll method? 

12 A Well, first of all, the idea was that space should 
13 be rendered in Pouch Terminal, which is located adjacent to 

14 the picr, that Mr. Wald would supply clean drums and 

15 that liquid butter would be poured into these drums for 

16 removal, for ultimate removal from the pier. Subsequent ) 
17 to that it was agreed that the procedure which Mr. Wald 

18 outlined here today would be followed, that is, a refrigerator 
19 truck would be brought in early in the morning and the 

20 viscus butter would be placed in this refrigerator truck 

21 sO it would solidify. 

22 9) Do you know if this was actually carried cut, 

23 the recommendations that you made? 

2A A C was not aware at that time that the refrigerator 


25 truck was used as we left. 
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. @) Did you consider the cause of action which was 
3 ultimately Caken the most reasonable one insofar as 
' economically handling the situation? 
A I think so, yes, because the main thing was to 
6 , . ‘ P 6 iG aa ‘ - . . 
get 1t out of the open air in which it was located and 
before it all disappeared or leaked out and was lost al- 
together. A certain amount was saved, as I would have to sav, 
9 
the best efforts w maintained to minimize the loss. 
10 i = ; . A 
9) But of the 1409 cartons do vou know how many a claim 
1 was made for? 
12 : 
A T believe it was 490. 
13 ca a 
THE COURT: You mean all but 4190 was salvaged? 
1 m > wramrpec c as } 1 avi ? 
THE WITNESS: 502 of this 1409 were found in 
15 ary : ‘ e . 
: good condition and delivered and the balance would make up 
Vf ; 
the claim. 
7 ur - " 1 
QO Were you aware of any Salvase value that you could 
18 ; 14 > 
attribute to this carao? 
g 2 ' 
Pirst of all, were you aware of the market value? 
20 n } : : 
. A Yes. It would have value provided it was re- 
] P ; 
= conditioned, it would normally have the full market valu 
oo P 
However,{f would sav that the part which was liquid would 
4 
lose a certain amount of market value because it would 
24 : ; ; 
be impossible to package it in the form in which lt was 
2) 


shipped, and, therefore, it would lose a certain . of 
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value and it would be sold a certain amount off the market 


value. 
» you know on what that market value would be 

based? 
A There is a report: issued, the Sweeney report, which 


would establish that. 

@) I show you two documents and ask you to identify 
them fcr me. 

A These are the Sweeney reports issued on June 3, 
1968 and July 23, 1968. 

QO Could you tell the court what the market value 
is stated to be for cocoa butter on those reports? 

MR. MOLANPHY: Are we going to read from the 
document? 

THE COURT: Yes, or put in something more 
precisely. No you want to offer these in evidence? 
MR. MEEKER: Yes. 

THE’ COURT: Well, let's qet them marked. 
‘Plaintiff's Exhibits 1% and 19 were marked for 

identification.) 
THE COURT: While they are looking at that 

is it vour intention, Mr. Meeker, to offer the Toplis & | 

Harding survey reports, D and [E? 


MR. MEEKER: Those were marked by the defendant. 
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THE COURT: Indeed they were, but if you feel 
happier we could change the number. My thought is not the 
nomenclature, the number or letter, butwould you like to 
offer them? 

MR. MEEKER: Yes, T would like to offer them at 
this time, your Honor. 

THE COURT: If it would wake it more palatable 
we could remark them if you like. 

(Defendants' Exhibit D and F were marked 

respectively Plaintiff's Exhibit 20 and 21 for 
identification.) 

MR. MEEKER: These are still for identification. 
I would like to lay more foundation for them, if I could, 

THE COURT: Mr. Molanphyv and Mr. Camera, the 
plaintiff is offering the Toplis & Harding survey reports 
and addendum for the July shipment, which have heen 


tastefully renumbered to be Plaintiff's Exhibits 20 and 


A They used to be your numbers " and E for ident f 
cation. Is there any objection? 
MR. MOLANPHY: [ think the witness has testified 


and I don't trunk there is any need for his report. 


THE COURT: 1° that is an objection, it is over- 


MR. CAMERA: May 1 have the same 
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(Plaintiff's Exhibits 20 and 21 for identi fication 
were received in evidence.) 

O Captain, the Sweeney reports that you are holding, 
are you aware of any other market report that ses a market 
figure for cocoa butter on a daily basis? 

A Well, the quotations in the various trade journals. 
I could not give you a name to them. And also in the 
Journal of Commerce, I believe they appear every SO often. 

@) Do you consider the Sweeney reports authoritative 
in the field of cocoa buttter? 

A Yes. 

MR. MEEKER: I ask that Exhibits 18 and 19 for 
identification be received. 
MR. MOLANPHY: No c+jection. 
MR. CAMERA: No objection. 
(Plaintiff's Exhibits 18 and 19 were received in 
evidence.) 

@) Captain, about how many shipments of cocoa 
butter have you surveyed during your tenure aS a surveyor? 

AK I would say probably twenty.. 

O Have you ever surveyed a shipment of cocoa butter 
in which the cartons were strapped with metal or plastic 
straps? 

A No, never. 
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) In your opinion would that aid in preventina 


damage to cocoa butter? 
A In my opinion it would not because if you put a 
metal strap around a carton of this nature, which is a single 
wall cardboard carton, I would think that it would tend to 
cut intothe carton causing more damaqe than it would 
prevent. 

@) In other words, much the same as this twine 
has cut into the carton? 

A Yes, but even more so, because it is metal, not 
twine. 

©) In your experience vou stated that you have 
Surveyed numerous shipments. How would this stack up as 
far as other shipments, as far as the extent of damaae and 
that sort of thing? 

A The July '68 shipment was probably the worst I have 
ever seen. 

MR. -MEEKER: No further ‘yuestions. 

CROSS EXAMINATION 
BY MR. MOLANPHY: 

@) Captain Beckett,how hot was it in New York when 
you went down in July '68? 


If I could have my survev report, I have a note 


in there. 


uw 
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THE COURT: Here it is. 
THE WITNESS: Thank you. On August 5th the 
first day I was present, the maximum temperature was 92 
degrees, and on August 5th, the day of my second visit, 
it was 88 degrees. 
Q Do you have any knowledge of the maximum 


temperatures in the Port of Coatzacoalcos in December of 


1968? 
A No, © aon" t. 
Q In the summer of 1968? 
A No, EF don*t. 
Q Captain Beckett, when you are called in to conduct 


a survey on a carso such as cocoa butter it is because 


some cargo has been damaged? Is that right? 
A Yes. 
' 
Q Now, the cartons of cocoa butter that you surveyed 


on this particular occasions did not have strapping around 
them, did they? 

A No, they did not. 

0) Have you ever been called in to survey a shipment 
of cocoa butter in cartons where they did have metal 
straps around theinside? 

A No. 


Q I believe you used the term single -- what was the 
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= other word -- in describing the carton? 
? A Single wall corrucdatea cardboard. 
4 ‘ao lave you ever seen corrugated cardboard cartons 
. with an interior wall used in the shipment of cocoa but- 
hy = 
teres 
A No. 
3) Do vou think that such an additional interior 
Q : 
wall would lend structural support to the carton itself? 
10 , eer 
A Undoubtedly it would, yes. 
I Q Would you find such a carton preferable to the 
) 


one that is single walled? 
A Tt would be preferable, but t don't think it is 


essential, because cocoa butter 15 carried normally in 


this manner and not every shipment 15 damaged. 
(a) Captain Beckett, have you been called in to 


conduct surveys by ACLI ona number of occasions? 


18 ‘ 
A Not personally. 

19 - 

2) How many times have you personally surveyed for 
20 ° 
a them? 
1 , , , ; , 
A Well, when T was working for Toplis & Harding 
”) P 

I would imagine half a dozen t imes. 

2s P . , 

9) Was it always cocoa hutter 
2A n ray ge 

\ LO; Lt. 
a) " . - 

.@) Approximately how many times was it cocoa butter? 
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A I would say three or four times. 
QO Lid you survey for others where shipments of 


cocoa butter were involved? 

A Yes. 

Q Of the three or four times that you surveyed for 
ACLI tell me approximately what percentage of the entire 
shipment you found to be damaged? 

A Without reference to my records it would be 
difficult, but I would estimate probably 10 to 20 per cent. 

MR. MEEKER: Your Honor, if I could have clarifi- 
cation of that last question, 10 to 20 per cent of the 
cartons were damaged or 10 to 20 per cent of the value 
was gone? I am not sure. 

THE WITNESS: I was about to qualify that. 
Normally it would be the total damage which would include 
sound cartons which were merely stained, as well as 
damaged cartons. 

Q Captain, are you familiar with the work called 
Modern Export Packaging as publishec by the United States 
Department of Commerce? 

A I have seen it. 

9) Do you consider it as authoritative in the field 
of modern packing? 


A Yes. 
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page 109%. Directly above t 
the heading"Metal Strapping 
sentence is," 
boxes are 
Do you agree with 
A Yes. 
that 


QO Do you think 


reinforcing packaging? 


A T would say it depends on 


package. 


like to read you 


Export shipemnts 


frequently strapped 


is a desirable 
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a sentence appearing on 


he sentence I am to read is 


Fiber Containers,"and the 
in corrugated or fiber 


or wired.” 


that? 


method of 


the contents of the 


©) Amona the significant factors in determining 


proner packaging is it resis 
A Yes. 
@) Now, if you have a 


has an immutable shape, then 


to withstand compression has 

A Could you repeat 
will try. Le 
OnSLstent 


shape, 


the ability of the carton to 


thus siqnificance, is it not? 
aN Yes. 
O Jow, if youhive a 
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EL Oy ack y 


withstan mressure is of 


which can alter its 


~ 


20 


ee) 
co 


mmbr Beckett-cross 
shape within the carton, then the ability of the carton 
itself to withstand pressure becomes more significant? 
Isn't that right? 

A Yes. 

Q Would you consider cocoa butter to be in that 
latter category of commodity, namely, one which can lose 
its shape? 

A The carton of cocoa butter, I would say, can 


lose its shape to some extent without damage occurring 


because of the nature of the product. It is compressible. 
Q It is compressible? 
A It can change its shape without becoming damaged, 


is what I am trying to Say. 


2) What happens when cocoa butter, for example, 
begins to melt or soften? Does it change shape? 
A It would do so if it had any pressure on 1t at 
all, yes. 
@) Even though it is contained within a polyethylene 
bag? 
A Yes. 


0 Have you ever seen cocoa butter actually packaged 


from its point of origin? 


A No, I have not. 
19) Are you assuming, sir, that cocoa butter is put 
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- into the polyethylene bag when it is solid? 
) A I understand -- I can't offer any direct knowledge 
1 -- but T understand that it si poured’ into the baq. 
s 
) 9) And at that time you are assume it had no definite 
> % 
0 shape? 
7 A I believe -- and I may be wrona here -- but 
2. I belic ve that the baq is placed inside the carton and 
J the product is poured into the baq while the baq is within 
10 the carton. 
11 2) You think it would make any difference, sir, if 
\2 the cocoa butter were poured into the baq before it was 
13 placed into the carton? 
= A It would have to have something to give it a 
15 shape, to fit the carton. 
Mf @) Captain Beckett, do you have any personal knowl- » 
7 


edge as to where aboard the vessel the cartons that you 


18 surveyed were stowed? 
19 A No, ‘because when I got to the pier the shipws 
20 already discharged, I believe it was already gone. 
2 ) Do you know when the ship was discharged? 
<< A She arrived on the 23rd of July, so I assume 
23 she started then. 
2A oO You came approximately a veel later? 
wn A Right. 
, 
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9) Then would you have any personal knowledge as to 
where the height of the given stow was, the cartons that 
you found to be damaged, were located? 

A In the ship, you mean? 

Q When I say the height of the stow, whether it was 


at the top of the stow? 


A I didn't see the stow, so I couldn't give an 
opinion. 
a) I would like to read again from Modern Export 


Packaging and ask you, sir, if you agree with these state- 
ments: 

"Resistance to mmpression, for example, is a 
relatively minor factor when the contents are of such a 
nature as to support the walls of the container and the 
interior packing is so designed as to furnish necessary 
support. Where these factors are not present, the shipper 
must be certain that the container being used has sufficient 
resistance to compression to prevent it from caving in when 
it is placed in the bottom tier of a pile of boxes ina 
warehouse, pier or steamship hold, and to resist sidgewise 
pressure from other packages forced aqainst it by the 
rolling of the ship in rough weather." 

Do you agree with that? 


A I do agree with that, but T believe they are 
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in this case to somethin« 1ich does not occupy 


interior of the carton. 


In a product such as cocoa butter, if it melts, 


some of its original shape? 


And if a carton such as throne a jury box 
ains cocoa butter which, in fact, has started to 
there is no pressure exerted on it from above? 


You would normally get a certain amount of 


e box which would indicate that it had had a certain 


melting. 


How about if it just became soft? What I am 


arrive atis, how does it get through the polyethy- 


in order to stain the cargo? 


There would be a certain amount or could be a 


mount of seepage through the seams. I .ave seen it, 


here you open the carton and find there is some 
ter on top of the bag, which 1s probably from the 
rocess. 
The polyethylene baqs are supposed to be sealed? 
In some cases no. In this particular type of 
ey are sealed. 


MR. MOLANPHY: Thank you 


stain- 
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CROSS EXAMINATION 
BY MR. CAMERA: 
a) Do you have any personal knowledge of the 
condition of the cargo on the date of its discharge? 
A No, sir. 

MR. CAMERA: Thank you. 

THE COURT Any redirect, Mr. Meeker? 

MR. MEEKER: No further questions. 

THE COURT: Thank you, Captain. You may be 
excused, sir. 

(Witness excused.) 

MR. MEEKER: At this time, your Honor, I would 
like to offer a transcript of the deposition of Jamie 
Rosique -- 

‘dE COURT: Taken when and where? 

MR. MERKER: Taken at Codanis, Mexico, February 5, 
1974, at 10:30 a.m., pursuant to notice dated January 15, 
1974. 

THE COURT: Is he a party witness? 

MR. MEEKER: Mr. Rosique is the general manager 
of the plant at which this material was produced, the 


shipper's plant, your Honor. 


THE COURT: Any objection, gentlemen? 
MR. MOLANPHY: Not from me, your Honor. 
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2 pickup of the cargo at the shipper's warehouse and delivery 


3 to the pier at Coatxacnalcos between the 10th and i5th of 

4 July, 1968. 

5 THE COURT: Do you have any objection to those 

6 trucker's receipts, gentlemen? 

7 MR. MEEKER: Those tr. ker's receipts total 

8 6400 cartons. 

9 MR. MOLANPHY: No objection. 

10 MR. CAMERA: No objection. 

1] (Plaintiff's Exhibits 22 and 22-A will be 

12 received in evidence.) 

13 MR. MEEKER: I would like to offer at this time 
14 the deposition of Tomas Rudd, GAs taken through Jose 

15 Puiz, who were the carrier's agents at the port of loading, 
16 Coatzacoalcos, taken on February 7, T believe, 1974, pursuant 
7 to notice dated January 15, 1974. 

18 THE COURT: Again, at Codanis, Mexico? 

19 MR. ‘MEEKER: No, this is at Coatzacoalcos, your 
20) lionor. 

21 MR. M‘UANPHY: Your Honor, the witness eventually 
oe made two changes in the transcript and signed them. They 
23 are not part of the bound copy that Mr. Meeker has. 

ZA MR.MEEKER: Perhaps if we could take those 

29 as an addition to my exhibit, we can stipulate that the 
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THE COURT: Well, what 


incorporate 


the changes. We 


Ve 


IVE} 


ought to 


Cal 


substituted for the pages 


suggestion in order 


have those. 


We will mark this Plaintiff's Exhibit 23. 
MR. MOLANPHY: T have no objection to it. 
We have now corrected the transcript physically. 
Tiik COURT: Good idea. 
MR. CAMISRA: Mav I have a cony of this deposition? 
MR. MEEKER: Yes, TIT have one here. 
THE COURT: It is Tomas Ruiz, and I think the other 
qentleman's name is Bartholomo, isn't it? 


agent 


We 


sh 


this 


got t 


compan, 


then 


JOSe 


MR. MEEKER: No, Bartholomo is the shipping 
, a cousin, which is very confusing. 

THE COURT: Well, the transcript must show. 
ould have it reflected in the record. 

MR. MERKER: There is an exhibit appended to 
transcript. 

THI COURT: Refore we qo to that, I insist we 
o know whose depositions we are talking about. 

MR. MOLANPHY: For he ccord, the name of the 

is Tomas Ruiz, but the man deposed was Jose Ruiz, and 
it is continued with Mario Ruis, who is the brother of 
Ruiz. 
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THE COURT: Now we got it. Satisfied. You say 
you want some exhibit? 

MR. MEEKER: Yes, there is what isqlled a dock 
receipt of some sort, issued at the port, which is followed 
by a stowage list. 

THE COURT: Well, let's mark the docket receipt and 
stowage list 23-A. Any objection to the receipt of that 
material, Mr. Molanphy? 

MR. MOLANPHY: No, your Honor. 

(Plaintiff's Exhibits 23 and 23-A were received 

in evidence.) 

MR. MEEKER: I would like to offer at this 
time the denositimof Ruben Villegas, taken on July 23, 
1974, at New York. He is the chief mate aboard the 
Campeche during the voyage in question. 

THE COURT: We will mark that Plaintiff's Exhibit 
2a. 

MR. ‘MOLANPHY: Captain Villegasis one of the 
two I hone to bring from Mexico. 

THE COURT: I take it you have no objection to his 
deposition on the plaintiff's case? 

MR. MOLANPIIY : No. 

MR. CAMERA: IT have no objection. 


(Plaintiff's Exhibit 24 was received in 
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evidence.) 
MR. MEEKER: Finally, vour Honor, I would like 
to offer the original of a weather renort issued by the 


government of Mexico and certified bv the Un 
Embassy, the consul at Mexico City, to show the maximum- 
minimim temperatures for the period in question at the 
Port of Coatzacoalcos. ; 

(Plaintiff's Exhibit 25 was marked for 

identification.) 

THE COURT: I take it there is no objection to 
that. 

MR. MOLANPIY: With the understanding that there 
is no indication where in Coatzacoalcos these temperatures 


were recorded and whether in the shade or inthe sun. 


THE COURT: Well, I think that would be evident 


one way or another from the face of the report, like any other 


report, like the UnitedStates Weather Service report here in 
New York City, isn't within the shade of a certain building 


or tree. We all know that. I get your point in the mntext 
of this case. 

MR. MERKER: We will stinnlate these temperatures 
were taken in the sun if Mr. Molanphy will go along with 
that. 


(Plaintiff's Exhibit 25 was received in 
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evidence.) 

THE COURT: Is that the plaintiff's case? 

MR. MEEKER: I believe that finishes my case. 

THE COURT: Maybe we better make sure. 

MR. MEEKER: I am relatively certain. I will 
say I am sure. 

THE COURT: Now, aS I understand it, Mr. 
Molanphy, your witnesses are all coming from Mexico or 
somewhere else? 

MR. MOLANPHY: One from out of state, two from 
Mexico. 

THE COURT: Do you really need the chief mate? 

MR. MOLANPHY: At the time he testified, your 
Honor, he didn't have his deck log with him, he didn't 
have his stowage plan, so he testified as to generalities, 
and it was he alone who thought he knew where he could 


jocate the log and he went back to Mexico and found it. 


THE COURT: How long do you think it will take 
you? An afternoon or a morning? 

MR. MOLANE AY: I would say so. 

THE COURT: What is your pleasure? Then we 


will hear from Mr. Meeker and Mr. Camera. 
MR. MOLANPIY: As recently as last week I tried 
to find out the earliest days in January that these men 
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9 could come from Mexico, and I am awaiting to hear now. 
} I just have not heard. 
4 THE COURT: As matters now stand, I am locked with 
5 ErIaES. However, let's not worry about that. Given 
6 the vicissitudes of litigation, who knows. I am going 
7 to have trouble for a few days beginning January 20th 
a because I have another case, a jury case, but everybody 
9 involved, parties, witnesses, there is not a_ bloody soul 
10 who resides in the continental United States. So once I 
1] get them all here I am duty bound to keep going. But other 
12 than that, I think Imn pretty much have any date you care 
13 to suggest with firmness. 
14 Even if I got a trial, I can suspend for half aday 
15 to take you to get this done. 
1 MR MOLANPHY : Can I ask your Honor instead of 
17 setting a date this afternoon -- 
16 18 THE COURT: Talk to your friends, Messrs. Meeker 
19 and Camera, and make sure they are not doing something 
1) terribly important, and the day you have in mind, and if they 
2} are all set, call my chambers. 
22 MR. MOLANPHY: Thank you, sir. 
23 Do you want to make a motion for the record? 
24 MR.MOLANPHY : Yes, I. would like to make a motion 
5 to dismiss on the grounds that plaintiff has failed to make 
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out a prima facie case. 

THE COURT: Well, Mr. Meeker, what do you say about 
that? 

MR. MEEKER: I believe T have shown that the argo 
delivered to the vessel was in good order and condition and 
outturned in bad order and eee 

THE COURT: Yes, you have. The only problem is 
qiven the nature of the cargo I am wondering about those 
statements on the bill of lading. 

Certainly, there is enough to withstand the motion 
technically. I agree with that. So I am going to deny 
Lt. However, given the nature of cocoa butter, given the 
obvious temperatures on the east coast of Mexico, Vera CruZ, 
if this stuff had been packaged, and I think that Captain 
Beckett pointed out, the chances this stuff was packed by 
pouring the butter into the polyethylene bags while they sat 
in each cartoon so as to give them shape, I suppose that if you 
you truck that stuff over right to the port and proceed 
with any kind of reasonable dispatch, even if the butter 
was in a viscus state or even liquid, the stains might not 
show up yet. 

Now, maybe there is nothing wrong with that. 

But I am wondering if the mate or the captain would have 


given a clean billing ‘if he would have known all this, 
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assuming this is what happened, which, of course, we don't 
know. 

MR. MEEKER: I believe if vou will read the 


shipper's testimony -- 


THE COURT: That is right. I have not read 
that. I was just theorizing. 
MR. - The cartons stay in the warehouse 


quite some time, I foraet exactly what the time is. They 
are kept in the warenouse, which is controlled at ¢2 ‘t6 
20 degrees centigrade, which is room temperature. 

THE COURT: Well, I will deny the motion of the 
defendant without prejduice and we wil go forward. 

MR. CAMERA: I would like to with Mr. Molanphy 
in the motion. 

THE COURT: The same ruling. 

We will hear from our friend, Mr. Molanphy, and 
presumably we are shooting for some date in January. 

MR. -MOLANPHY : Yes, your Honor. 

THE COURT: I will do my level best, even if I got 


a trial scheduled. I will just ask evervone's leave to take 


a morning or afternoon off the particular trial and get this 


done. 
Let me say, a word, and T am quite serious about 
this, although TI won't sound it,perhaps. Given the 
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habits of our splendid profession in the city of ours, 
you collectively deserve some sort of an awward for 
coming in on December 23rd. Doubless you won't receive 
anything in the nature of an award, you will only 
be laughed at, but Isalute, in any event. 


Merry Christmas. 
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SOUTHERN DISTRICT OF NEW YORK 
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16 January, 1975 


BB @ EF oO x. es Hon. HAROLD R. TYLER,JR., District Judge 


= : 5 
pay cere 
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ApDpPpearF ances 

Messrs. HILL RIVKINS CAREY LOESBERG & O'BRIEN 
Attorneys for Plaintiff | 
96 Fulton Street, New York, N. Y. 
By: FREDERICK W. MEEKER, ESQ. 

Messrs. HAIGHT GARDNER POOR & HAVENS 
Attorneys for befendant and Third Pa;rty Plaintiff 
One State Street Plaza, New York, N. Y. 
By: THOMAS F. MOLANPHY, ESO. 
NICHOLAS CAMERA, ESQ. 
Attorney for Third Party Defendant 
99 John Street, New York, N. Y. 

(In Open Court) 

THE COURT: Good day, gentlemen. 

THE CLERK: ACLI International, Inc., versus 
S. S. Caipeche and Transportacion Maritima Mexicana, S. A. 

&4ll sides ready? 

MR. MOLANPHY: Ready, sir. 

MR. MEEKER: Ready, sir. 

MR. CAMERA: Ready, sir. 

‘HE COURT: Now, we have a few witnesses to 
complete. Now, what is your pleasure? 

'iR. MOLANPHY: Your Honour, I had intended to 
start otf with one witness who is under subpoena from 
Connecticut, and I was told yesterday morning that he 
would be icre at neon, so I will start without him, 


‘iE COURT: I'm afraid we will have to. 


MOLANPHY : Mr. Espana. 


Bom Er RB. D4 SSP A NA KRAUS S , called as a 
v ] 
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witness in behalf of defendant and third party plaintiff, 


being first duly sworn by the clerk testified as follows: 

DIRECT EXAMINATION 

BY “ik. MOLANPHY : 

Mr. Krauss -- Mr. Espana, where do you live, sir? 
In Mexico City. 

Q And what is your occupation? 

A I am an industrial -- I am a manager of two 
companies. 

Q What -re the names of those companies? 

A The first one is Usher who produce chocolates, 
chewing gums, candies. And the other one is Industriale 
Soconusco who produce cocoa butter and cocoa powder. 

Q Are you the owner of those bueinesses? 

Fifty per cent of these business. 

Q And what is the nature of the business of Ine 
dustriale Soconusco? 

A his is a factory who converts the cocoa beans 
into covca liquor and then into cocoa butter and cocoa 
powder. 

Q Are you a member of any professional s ieties 
in the nature of your business? 

es. I am a member of the Chamber of Industrial 


Transfuiimation in Mexico, and I am the president of the 
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section who, a group all the candy, chocolate and simi- 


lar manufacturers in Mexico. 


Q Incidentally, Mr. Espana, is cocoa butter used 
in the :»roduction of chocolate? 

A Yes, absolutely. 

Q How long have you been in the busines” of the 


production of cocoa butter? 


KK Since twenty-five years ago. 
Q And what jobs have you held in that business? 
A This company, Industriale Soconusco, my father 


was the owner since I was a child, I came into thi fFac- 
tory ani | know every part of the process of the cocoa 

beans. And then I was being working in each department 
at the company and I know all the procedures to produce 


cocoa butter and cocoa powder. 


Q Where is the company, Industrial Soconusco 
located’ 

A it's in the City of Mexico. 

Q Lees that company, Industriale Soconusco, ex- 


port co..ou butter? 
A Yes. 


0 Lo you export cocoa butter aboard ship to New 


2) 
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~ Q Aboard what steamship companies do you ship 
3 | this cocoa butter? 
4 A By Mexican Line. 

| 
9 Q From what port in Mexico do you ship? 
. A Vera Cruz, in the State of Vera Cruz. | 
q Q Whe is the consiqnee of the shipments that you | 

| 
8 | ship? | 
"| A Here in New York? 
10 | Q Yes. | 
u A Kk. H. McClure, who lives in Stamford, Connecti- | 
2 eut, 


THE COURT: K. H. McClure? | 


“ THE WITNESS: McClure. 

| 
et MR. MOLANPHY: McClure, M-c C-l-u-r-e. | 
16 


Q For how long has your company been shipping 
: Clure? 
ft would be more than twenty years. 


*Llsewhere? 


lave you also shipped 


0 A Yes. In the past we have shipped cocoa butter 


to Chile in South America. 
Q Would you describe breifly, Mr. Espana, the 
manufacturing process involved in production of cocoa butter? 


“A ri Yes. First you have the beans, you send it 


throudh the roaster and then it goes to the creaker and 
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fanner, it's a machine who put off the shell, and then 


to 


qoes through the mills who produc 1@ cocoa liquor. And | 
4 then this cocoa liquor is pumped into a tank who stir , 
5 the coco. iiquor for several hours. 
6 Q Stir? 
7 A Stir. For several hours to put out the moisture 
8 on the cocoa liquor. And then using pumps they pump it 
9 into the press. This is a filter press. Then you start | 
10 the press, you push pressure and there are screens on each 
11 side and they put off the fat who is the cocoa butter, | 

| 

12 and then at the finish you obtain slabs round slabs who | 
13 are the cocoa cake only contain about ten, twelve per cent | 
14 of cocoa putter. 
15 then the cocoa butter is passing through the 
16 | filter who permit that the colour of the cocoa butter is | 


17 of the same. 


18 Q 1s it still in liquid form, or semi-liquid form? 


19 A ves, it's in liquid, absolutely liquid form. 


20 Like very light oil. And then it goes to the -- some 


21 storage tank in a liquid form and then we put certain 


amount, alout one hundred kilos in a tank who have a 


23 cool jacket. This cool jacket is -- 


2A () Cool jacket? | 


yes, it's cool water, thouch, and then we start 


& 
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to stir the cocoa butter inside and then when appears 
some flakes, in this moment when we start to 2001 the 
cocoa butter it's clear oil you can see through. 

Then when you stir sometime there appear some 
flakes who indicate that in a very few moment will be 
a solid. as soon it happen we stop to stir and we put 
off all the butter into molds immediately, because if 
you don't do that you will make foam in the cocoa butter 
and then if you put this kind of foam in the molds ap- 


pears too many holes in the slab. 


Q Like Swiss cheese? 

A Like? 

Q Like Swiss cheese? 

A Yes. But little, little bubbles of air. In 


that way each slab weights less and costs more to pack- 
age because in each package you cannot put on three or 


four kilos. 


) ould you describe this mold that the -- 
A here are steel molds in some shape who -- 
Q Would you show us about how big they are with 


your hands? 
A Yes; like this size (indicating). 
a) And how deep? 


A And this height and this (indicating). This 
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2 have a little trapeze -- pyramidal shape who allow when 

3 you cool the cocoa butter and as soon we fill up the 
| 

4 molds we leave in in a place, an open place to allow 

3 that the .ocoa butter start to convert into a solid 

6 


in very slow way because you put immediately tne molds 


into th: cool place, they start to cool the surface and 


8 the walls, and this contracts the slab and then in the 
9 interio: nave different temperature who have bigger | 
10 volume than outside, and this make crack -- 
} 
1] Q Crack? 
12 A Crack, excuse me, the slab. That is the reason 
13 because ic is necessary to make a very slow loss of tem- 
14 perature, and then -- | 
} 
15 Q When you said the coll room before, Mr. Espana, 
~ i , | 
16 what is the temperature in the cool room? | 
‘ ; : | , 
17 A Yes, it's about fifteen centigrade deqrees. 
. : : | 
18 Q and what is the temperature in the room where 
| 
19 it is piaced when it first is put in the molds? 
20 A (t's about twenty-one to twenty-eight centigrade 
| 
2] degrees. | 
i 
2 Q Mr. Espana, I am qoing to show you this object 
23 which [ will ask to have marked as an exhibit for identi- 
2A fication (:nanding). 
RHKEER 25 (Defendant's Exhibit I 


marked for identification) 
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Q Would you examine this, Mr. Espana and tell 


The Court what it is (handing) ? 


A Yes. This is a sample of the cocoa butter who 
was produced -- who was being produced in my factory. 

Q Did yru bring that with you from Mexico? 

A yes, I bring it. 

Q When did you bring it, sir? 

A the L4th of this month, two days ago. 


MR. MOLANPHY: Your Honour, I would like to 
offer that in evidence. 
MR. MEEKER: No objection. 
MR. CAMERA: I have no objection, Your Honour. 


(Defendant's Exhibit I re- 
ceived in evidence) 


THE COURT: ay I see that? 
THE WITNESS: Yes, sir (handinq). 
THE COURT: It feels like soap. 
‘HE WITNESS: No, it feels -- could be. 
(HE COURT: A little bit. Where is the glassine 
package? We had better put it in that (handing). 

Q Mr. Espana, what is the distance , approxi rately, 
from your plant in Mexico City to the port of Vera Cruz 
where you slip from? 

A About three hundred ten miles. 


) How is your rroduct transported from your plant 
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to Vera C.iiz? 

A when we transport our cocoa butter to Vera Cruz | 
we first make sure that the ship will carry this cocoa 
butter ui export, will accept immediately the cargo. I 
be in twuch in advance with my custom auent who is calling 
several times a day to the company who handle the vessel 
and as soon I have the information that the ship will take 
the caryo in the morning and some day we decide to send 
the merchandise to the port some hours before the ship 
will take the cargo, to avoid that this cargo will stay 
tceo much time in Vera Cruz. 

We instruct to the peonle who handle the trucks 
to drive the trucks, that this merchandise have to be at 
the next day in the port. We usually load the trucks in 
the afternoon before this cocoa butter will be loaded 
into the ship. 


Q You mean it is to be loaded the very next day? 


A Yes. I have some -- 

e No, just, if I may go on for a moment. You do 
transport Ly truck? 

A Yes. 

0 About how long does it take a truck to go from 
Mexico City to Vera Cruz? 


r.Lout ten to twelve hours. 
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Q Are these refrigerated trucks in any way? 
A No, we don't need it because all the way from 


Mexico to Vera Cruz are transported in the night, and 
these trucks go in a very high level over sea level where 
it is cool. 

Q Incidentally, are you familiar with the road 
route from Cardenas to the port of Coatzacoalcos? 

A Yes, I know it. 

Q Would you say that that is a cooler route or a 
warmer route than the routh that your trucks take? 

A No, it's a very warmer route because it is at 
sea level. It's hot all the day, in the night and the 
day. 

Q Do you make any provision for the storage 
of your cocoa butter at Vera Cruz before it is loaded 
aboard the ship? 

A We have instructed every time to our custom 
agent that the trucks will go immedii ely at one side of 
the ship tnis merchandise immediately. We don't allow 


to put this merchandise in any warehouses in Vera Cruz. 


That's the reason because we send only a few hours be- 
fore from Mexico. 

Q Do you issue any special instructions to the 
steamship company concerning the handling and stowage of 
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2 your covou butter? 
3 A The only one is that this merchandise have 
4 to be in the ship immediately this merchai.dise comes 
3 into the ,»ort of Vera Cruze, and this merchandise have 
6 to be in storage down the level of the water in the -- 
7 Q Below the water line? | 
6 A Yes. | 
9 Q Mr. Espana, you mentioned a few minutes ago 
10 that when your cocoa butter was placed in the molds it 
1] was then allowed to harden; is that riqht? 
12 A Yes. 
13 Q Ard the final hardening took place in this cool 
14 room? 
15 A Yes. 
16 Q What happens after it finally becomes hardened 
17 in the «ool room? 
18 A this merchandise are in the cool room about | 
19 


twelve lourse, and then we pack it into a polyethelene 
bag and we: seal it. 
21 ‘Rk. MOLANPHY: At this point, Your Honour, may 


I have this object marked for identification? 


keikee 23 (Defendant's Exhibit J 


marked for identification) 


e) can you identify this object, Mr. Espana (handing)? 
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A Yes. This is one of the bags that we use 
to pack our slabs of cocoa butter, one bag for each slab. 
MR. MOLANPHY: I offer that in evidence. 
THE WITNESS: And then we seal it. 
MR. MOLANPHY: Just a minute. I will offer 
that in evidence, Your Honour. 
MR. MEEKER: No objection. 
MR. CAMERA: May I have a quick look at that? 
I have no objection. 


(Defendant's Exhibit J 
received in evidence) 


Q M. Espana, did you say that these bags are 
sealed atter the slab is put in? 

A Yes. 

Q And as of the time the slab is put in the 


polyethelene bag is the slab ina -- 
A We put -- 


() (Continuing)--a hard condition? 


A (es, in very hard condition. Like a stone lik 
the sample I bring you. 
Q {s there anything more done then toward the 


packaging of this cocoa butter for export shipment? 
Yes, we put three slab in one carton, special 
designed tor export. 


MR. MOLANPHY,’ I will ask to have this box 
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Z marked tor identification. 
wake 3 (Defendant's Exhibit K 
marked for identification) 
4 
a) I will ask you, sir, if you can identify this 
5 
box for me (handing) ? 
6 
A Yes. This is the box that we use for export 
cocoa butter, especially for the port. 
Q 
THE COUT: It is double cardboard. 
9 
MR. MOLANPHY: I will offer that in evidence. 
10 
THE WITNESS: This carton is -- 
1] 
MR. MOLANPHY: Just a moment. 
12 
MR. MEEKER: I have no objection. 
13 | 
MR. CAMERA: No objection. 
14 
be i (Defendant's Exhibit K 
15 received in evidence) 
16 Q Who desiqned that caraon, sir? 
| 
17 A The people of the company who I own, and my- 
18 self, tuo. 
| 
19 \2 bid you participate in the design of that 
20 cargon.’ 
21 h Yes, absolutely. Yes. 
22 Q Mr. Espana, did your company use that same 
23 carton i; 1968? 
2A wc: use this type of carton since more than 
25 ten Yoars ao, 
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Q Does your company, your cocoa butter company, 
also have customers who are local as opposed to export? 
A Yes, in the past about twenty years ago. 
Q bo you use that same type of carton for local 
shipments as you do for export shipments? 


A No. 


Q In what way does the carton used for local ship- 


ment differ from the carton that is used for export ship- 
ment? 

A This carton we have designed especially for 
export. Have some special features who can resist the 
rough hundling in some places. The carton that we use 
in Mexico is quite different to these. 

Q Would you explain what are the essential dif- 
ferences between the carton that is used for export ship- 
ment and the carton that is used locally? 

A Yes. 

HE WITNESS: May I show ‘you how are the dif- 
ference, Your Honour? 

THE COURT: Yes. 

THE WITNESS: You see, in the bottom of this 
carton is overlapping. You may see? 

VHE COURT: Right. 


“HE ° ‘NESS: Overlapping. And this given 
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special strength here, and then here is gluing, no 
sewing because in this way it's more resistance this 
corner, and then we put this inside (indicating) this 
way. 

Yhis union is in a d@:fferent position from 
the union here. In that way you give extra resistance 
in the corners and they have another purpose. You see, 
there are two -- 

THE COURT: Double. 

THE WITNESS: Double. It's in certain form 
this is an insulation to protect the cocoa butter. And 
then the:e is another more important feature that we use 


here, if you permit me to have the sample of the cocoa 


butter -- 
THE COURT: Yes. rae 
THE WITNESS: The main reason to have a very 
slow pic.iess to solidi.v this is because this is the 


lower pait of the slab and this is the upper part. This 
is the sive of the mold. The reason is because if you 
leave tii. merchandise loose with the temperature very 
low there are no internal forces to break the Slab. 

one other thing who is very important, in this 
way thei are no bubles inside, you may see (handing). 


MHiE COURT: That's right. 


SOUTHERN D151!) ICT COURT REPORTERS U.S. COURTHOUSE 
FOLEY Ant iw ¥ NY oO 7 4$860 


| 


Krauss/direct 


2 THE WITNESS: No air inside. And in this | 

| 
3 form they support too much the handling and support | 
4 | too much the change of temperature and avoid that this | 
5 merchandise melt. You see in the upper side you may | 
6 


see some Jittle holes, air bubbles are there, you see. 


7 If you leave it six or eight hours loose in the tem- 

8 perature at the temperature room the air are contained 

9 in the butter when it goes out. That's the reason be- 

10 | sause there are no bubbles. | 

11 Then in tnat way the superior surface is plain. 

12 Another way if you put the molds immediately to the cool 

13. | room they make very -- too much internal pressures, and 

14 if this pressure start immediately you pull it into the 

15 | cool room, and then if it is not broken the slab it ap- 

16 pears like waves over and that way you cannot put another | 
7 case upper ina plain form. You see, there are many | 
18 || special tecatures. 

19 bY MR. MOLANPHY : 

0 | 2) Mr. Espana, on the carton that you use for ex- 

21 port purposes is anything put around that carton after 

22 | the slat» are placed inside? 

23 A Yes. As soon we put in there three slabs -- 

2A ) hKre the three slabs put in one on top of the 
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2 A Yes, one on top of the other. We close it, 
3 we glue here, we close it and then we put the strav on, 


4 up, and then we -- 
5 Q Just a moment, Mr. Espana. 
6 MR. MOLANPHY: I will ask that this object be 


marked to: identification. 


weet 8 (Defendant's Exhibit L 
marked for identification) 
9 
Q I will ask you, Mr. Espana, can you identify 
10 
this object (handing) ? 
1] 
A This is one of the straps, steel straps. 
12 
Q are they manufactured for you in -- 
13 
No, we buy it. 
14 
(a) You buy it? 
Ss 
D) 
A This is the name of the company. This is a 
16 
steel strap, one qoes in this way in the center and an- 
17 
othe one yoes this way in the center to make more 
18 


strenyth the packaade. 


QO oes that add strength to the box itself once 


those are in place? 


A hxcuse me? 
29 
() Does that strap add strength to the carton 
23 
once they ase put aroune the carton? 
24 
A Yes. Biqger, more strencth. 
25 


it. MOLANPHY: I will offer that band in ev:.- 
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dence, Your Honour. 

MR. MEEKER: No objection. 

MR. CAMERA: No objection. 


(pefendant's Exhibit L 
received in evidence) 


Q Mr. Espana, do you use the steel band on the 


cartons that you use locally in Mexico? 


A No, we don't use it on the -- 
Q Just for export? 
A Just for exnort and on the case we use in 


Mexico. Don't have overs ’apped down. 


Q > the bottom? 

A on the bottom and don't have the belt. 

Q The interior wall? 

A The interior, extra wall. 

Q You don't have that on the box that you use 
locally? 

A No. 

Q But you ds “sve it on tho box that is used for 
EXoe shipment? 

A Yes, it is only for export. Yes. 


MR. MOLANPHY: Your Honour, could the witness 
examine the carton that was produced by the plaintiff as 
an exhibit with the cocoa butter in it? 


(HE COURT: Po I have that? 
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MR. MOLANPHY: I think it was left in the 
custody of The Court. 
THE COURT: Oh, dear! I left it upstairs. 
MR. MOLANPHY: Your Honour, may I step out- 
sitie to see if the other witness has arrived? 
THE COURT: Surely. 

BY MR. MOLANPHY: 

Q Mr. Espana, would you examine the outside of 
this carton which has been marked as plaintiff's exhibit 
16 (handing)? 

A Yes. 

Q And will you tell The Court essentially what 
are the external differences between that carton and the 
carton that you use for export for shipment? 

A Yes. The first one is in the corners there 
are internal space room. 

Q verhaps if I put the two cartons side by side, 
Mr. Espane (handing). 

A ‘es. Our slab design is the same who fill all 
the possible space inside. 

Q Ihe desian of the slab? 

A rhat way you cannot do this like here. 


Mk. MOLANPHY: Indicating with pressure on the 


corners. 
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THE WITNESS: In one side is filled, the ctner 
one is not. 
Q Are there other external differences? 
A Yhe external difference, the thickness of the 
wall is, 1 think this one is very thin. 
MR. MOLANPHY: Indicating plaintiff's exhibit 
16. 
THE WITNESS: Yes. Could I open this case? 
THE COURT: Well, I think we will have to ask 
the lawyers. Would you permit that, gentlemen, without -- 
MR. MEEKER: If it isn't utterly mutilated I 
have no objection, Your Honour. 
THE COURT: I don't think Mr. Espana intends 
to mutilate it. Why don't you help him? That can be 
untied, can't it, without -- 
MR. MOLANPHY: if believe so, Your Honour. 
"HE COURT: It can be slipped, I suspect. 


iNE WITNESS: Here this is stapled, no gluing. 


Q Is there any band around this exhibit which is 
exhibit ic. 
A No steel straps around. 


lik. MOLANPHY: May the record show that the 
witness has opened the carton which is plaintiff's ex- 


hibit lo. 
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2 Q I would ask you now, Mr. Espana, to describe 

3 for The Court what are the internal differences between | 
| 

4 your carton and the carton which is marked plaintiff's 


uw 


exhibit Je. 


6 A This is many difference. You may see. The 
7 form of tiie -- one slab here is not exactly as our cocoa 
8 butter because I tell you our cocoa butter cover all the | 
9 space. ‘his is a new carton, you see there is cocoa 
10 butter here (indicating). | 
8 MR. MOLANPHY: Indicating on the flat of the | 
12 carton. | 
13 A This is cocoa butter here (indicating). This 

| 
14 appers that the cocoa butter is put in in this place in 
15 a semi-liquid form, you see. And then they put this. 

| 
16 Because another way, you see, this part is form part of | 
W the form of this (indicating). And here is broken. Here, | 
18 do you want to see this? It's broken here. Could be, | 

| 
19 the reason coul@ be that this cocoa butter as soon they 
20 put the cocoa butter in the liquid form you see. Was in | 
21 the coo! ccom and they allowed the internal forces and 
22 broken this without you throwing out. | 
23 in this part it appears several holes to in 
2A some vay to permit air inside, and this form to close is | 
25 differeit of ours because we seal the baq. I go so fast? | 
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2 | THE COURT: That's all right, I'm with you. 

3 i A And then I.think this don't allow that the 

4 | air inside content in the cocoa butter cannot go out, 

5 in this way this cocoa butter if is possible to put a 

6 little piece. I think you may see inside many bubles of 
7 air. 

8 | Q Mr. Espana, is there any interior, separate 

9 | interior wall, in the carton which is exhibit 16? 

10 | A No. And if you permit in this kind of pack- 
11 | age for export that the slab is broken since go out of 
12 the factory without the straps they will make some -- 

13. | how do you call? floatation? 

14 || Q Friction? 

15 | A Friction in the movement? 

16 | THE COURT: Rubbing together? 

17 | THE WITNESS: Yes. Yes. This produce heat, 
18 | could !:e allowed that in some parts start to melt. 

19 | Q Mc. Espana, can you tell from looking at the 
20 | outside of the contents whether or not there are the 

21 small bubbles of air that you spoke of in exhibit 16? 
yay A Yes, there are traces here of the internalist 
23 | force. 

2 | HE COURT: I already saw it when you showed 
5 || it before. 
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MR. MOLANPHY: Your Honour, could I suggest 
that the witness be permitted to cut a small portion of 
this exhibit 16 to examine the interior of the cocoa 
butter? 

THE COURT: I think -- 

ie WITNESS: If you touch here, if you touch 
this other side it's not pli‘. 

JHE COURT: I think you can unseal that, 
can't you? It's just tied. 

THE WITNESS: Yes, it's just tier. 

THE COURT: Why don't you -- if you ©snt him 
to cut the -- whatever you want him to do you can do 
it yourself. 

MR. MOLANPHY: I was going to suggest that 
the witness be permitted to cut a portion of the slab 
itself to examine the interior integrity of the product. 

tHE COURT: Do you object to that? 

MR. MEEKER: I have no objection. + fassd. So 
gee whcre it is leadina. 

HE COURT: Well, I will permit it. Go ahead. 


MR. MOLANPHY: May the record show that the 


witness has cut off a chunk of cocoa butter f: plain- 
tiff's exnibit 16 and 15 examining it? 
THE WITNESS: bo you see every place there are 
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little holes, vou see (handing)? 
THE COURT: Yes, I see them over here visibly. 
THE WITNESS: And if you see the texture of 
this is quite different from my sample. This happen when 
you start to -- you see there is broken, too. You may 
see it more (indicating). 
THE COURT: Right. 

Q Mr. Espana, you mentioned before the differences 
between the carton which you use for export shipment and 
the carton which you use domestically. 

A Yes, but -- 

Q This carton that has been marked exhibit 16, 
does that compare with the carton that you use locally 
in Mexico? 

A The carton that we use in Mexico is a little 
more stronger than this. For the Mexican -- for internal 
consumption. 

May I say something more? 
'HE COURT: I think maybe we had better leave 
it to the lawyers. 

Q Would you just mention what are the differences 
then between the exhibit 16 and the carton which you use 
internally in Mexico? 


A Gur carton in Mexico for the internal use is 
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more -- how do you say? more bigger the wall? 


3 THE COURT: Bigger. 


| 4 THE WITNESS: Biqger the wall. And that is 
) the main reason. 
6 Q Mr. Espana, you mentioned the differences be- 


Nn 


tween the carton that you use for export shipment and 


8 the carton that you use internally. 
9 A Yes. | 
10 Q Now, without my repeating each one of these 
11 differences, based on your experience in this business 
12 do you consider each of those differences as reasonably 
13 necessary in a carton that is to be used for export | 
14 shipment? 
a A Yes, we have the other carton, especially for 
16 export, who can resist the rough handling. 
| : 
17 Q And based on your experience, Mr. Espana, do 
18 you consider the carton which is before you now, plain- 
19 | tiff's exhibit 16, do you consider that sufficient for 
20 | proper export packing? | 
21 A l think it is not. 
22 | (a) Why is that, sir? Why is that? | 
23 A Why is net? 
24 a) Way is it your opinion that that exhibit, | 
25 which is exhibit 16, is not sufficient for export ship- 
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ment? 

A There are different things. The first one is 
very, very thin. It's very easy to broken the corners -- 

Q very thin cardboard? 

A Yes, very thin cardboard. Don't have any extra 
‘esistance in the corners and it's very easy to broken. 
It's not all the -- all the space, useable space used. 
This is spaces it's make it possible to broken the car- 
ton. The top piece not glued, it's only stuck, it's 
stuck with -- what you call this (indicating) ? 

Q Tape? 

A Only taped and if you move it it broken im- 
mediately and it's very easy to open. 

Q Mr. Espana, would you assume that cocoa butter 
manufactured in Mexico is poured in a semi-liquid state 
directly into a polyethelene baq, sealed and then placed 
in a carton; is that, in your opinion, a proper pro~ 
cedure fo. export packing? 

A ot for me, because as 1 tell in this this way 
if you are in the near point that the cocoa butter it 
will convert into a solid you have to continuous stirring 
to have it like a semi-liquia form. In that way you push 
on air and veu make some form of foam. And then if you 


put some cases one up, the pressure, the outside tempera-~ 
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ture will start to soft the slab and then because they 
have inside air you pressure the air and they force it 
to the sides, and it's easier to melt it in this form. 

THE COURT: That reminds me, sir. In your 
opinion was this bag sealed in the way you used the 
word "sealed"? 

THE WITNESS: Don't mean nothing if you seal 
it in this case. 

THE COURT: But I wouldn't consider this to 
be sealed the way I observed it, and I was asking -- 

THE WITNESS: No, was not sealed. 

THE COURT: I would just assume that they 
did this and tied it (indicating). 


THE WITNESS: Yes. 


THE COURT: Well, defense counsel asked you a 


question assuming a sealing here, and I am wondering. 
I just wait all lawyers to recognize that I am not con- 
vinced that was ever sealed. 

ik. MOLANPHY: I realize that, Your Honour. 
I hadn‘t seen the inside of one of these packages until 
just now. The testimony, I believe from the shipper in 
Mexico, in Cardenas, was to the effect that he sealed 
the bags; is that right, Mr. Meeker? 


ti. MEEKER: That is as of 1968. As of 1968. 
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2 There might have been a change since then. 


a) MR, MOLANPHY: I will accept that. 


4 | THE COURT: Also people use the word "seal" | 
5) in various ways. Maybe he means by sealing something 
6 | else than Mr. Espana does. | 
7 MR. MEEKER: He used the term “heat seal", 

8 : Your Honour. 
9 THE WITNESS: In Mexico seal in with heat. | 
yj THE COURT: With heat. | 
ll THE WITNESS: Yes. Even in Mexico. 

12 THE COURT: The way you normally use poly- | 
13. || ethtlene bags for commercial merchandise handling, yes. 

"| BY MK. MOLANPHY : | 
15 Q Is that the way you do it in your plant, Mr. 

16 Espana? 

17 | A Yes, sir, we seal it. | 
18 \ Q With heat? 

19 | A (es, with heat. The only way to seal it. | 
20 VHE COURT: Your purpose is to get it as air- 


21 | tight as ;ossible? 
22 || rHE WITNESS: Yes. 
23 


HE COURT: Anything else? 


4 


Q Mr. Fspana, what is the melting point of cocoa 


2 | butter? 
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- A Tt depends, it depends of the source of the | 
3 cocoa butter. It's between t»irty and thirty-three 
4 dearees, centisrade decrees. 

5 THE COU: Is that Fahrenheit or centigrade? 

6 THE WITNESS: No, centigrade. 


, THE COURT: Thirty -~ 


8 THE WITNESS: <-- to thirty-three. 

9 THE COURT: Thirty to thirty-three. 

” THE WITNESS: But in some cases if the cocoa | 

i butter is obtained from beans who was cut without wait | 

12 the complete development of the beans in the plant, the | 

13 point of melting could be lower. Twenty-seven centigrade | 

degrees. 

15 Q Mr. Espana, are you familiar with the jovern~ | 
| 

16 ment's storage facilities at the pier at Coatzacoalcos? | 

7 A Yes, I know it. I was in there several times. 

18 Q in your cpinion, sir, and based on your Cx~ | 

19 perience, are these adequate storage facilities for the 

20 storage wi cocoa hutter for up to two days: | 

21 A No. I will never accept to put our cocoa | 

2 butter in this storage because it melted. It's very 

23 hot. ‘he ceiling is from sheets of metal and it absorbs 

2A too much heat. I was in there buying cocoa beans re- 

25 


ceiving cocoa beans in this place and I love to buy beans | 
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Krauss/direct/cross - 32 
in there because with the high heat when I buy these 
beans it have a very low moisture content. 

MR. MOLANPHY: JI have no further questions at 
this time, Your Honour. 
CROSS EXAMINATION 
BY MR. MEEKER: 
Q Mr. Espana, you said that you were familiar 


with the route from Cardenas to Coatzacoalcos? 


A Yes. 
Q Do you know ow long that takes by truck? 
A I was making this by driving. I think it is 


about three, four hours driving a car. Could be six in 


a truck. 
Q Could it be two hours by truck? 
A I drive very slow, I take four hours. 
Q In other words, it is about at least three 


times as sliort as it is from Mexico City to Vera Cruz? 
A Yes. 
Q vhis defendant's exhi>dit L you say this adds 


support to the box; is that right (handing) ? 


A Yes. 

Q it doesn't seem to be able to support much. 

A No, because you tie it. 

e) ‘es, but if there were pressure on top of the 


box that ce,tainly wouldn't add much support to it, would 


SOUTHERN DISIHLICT COURT REPORTERS U.S COURTHOUSE 


, "yy ar ’ , «ran 


to 


. 
. : " . 
 & 
135 
Kreuss/cross - 33- 
it? 
A Yes. 
Q i'd like to see how that works. But, if you 
say so. 


Now, you say that that box, your box, the one 


that is behind you, Me. Espana -- 


A The box? 
Q Yes. How many pounds do you put in that box? 
A We put here about thirty-three kilos. More 


than here. 


Q Which is, I believe, about sixty-five, seventy 
pounds? 
A I don't know exactly the conversion. 


MR. MEEKER: No further questions. 
MR. CAMERA: I have no guestions, Your Honour. 
THE COURT: Thank you very much, Mr. Espana, 
you may Le excused, sir. 
HE WITNESS: Thank you very much. 
(Witness excused) 
'HE COURT: Well, we will adjourn fer iunch 
and resume at 2:00 o'clock. Now, you have your witness -- 
tik. MOLANPiiY: Your Honour, could I make one 
suqge stich I be? eve Mr. Me Clure is in the courtroom 


new, and i indicated to Mr. Mc Clure that I thought he 
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Mc Clure/direct - 
could be on and off in about fifteen minutes. Could 
we possibly take him now? 

THE COURT: All right, but you know court 
personnel] do have to eat at some time. 

MR. MOLANPHY: I will try to cut it down to 
even five minutes, Your Honour. 

THE COURT: Fine. Give it a try and we will 
see how we do. 
KENNETH MCCLURE, called as a witness by 
defendant and third party plaintiff, being first duly 
sworn, testified as follows: 
DIRECT EXAMINATION 


BY MR. MOLANPHY : 


136 


G Are you also a resident of Stamford, Connecticut, 


Mr. Mc Clure? 


A I am a resident of New Canaan, Connecticut, 


which is close by. 


Q Are you here pursuant to a subpcena? 

A Yes, I am. 

Q What is your occupation? 

A We are importers principally of cocoa products, 


coconuts aid nut meats. 
Q what is the name of your company? 


} | . Me Clure & Comnany. 
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Q What is your position? 
nr Y am board chairman. 
Q How long have you been board chairman? 
A For about five years. 
Q For how leng have you been with K. H. Mc Clure? 
A T founded the company twenty years ago. 
Q Among the products which you import, sir, do 


you import cocoa butter from Mexico? 
A Yes, we have for a number of years. 
Q Have at least some of those shipments come 


aboard Mexican Line vessels? . 


A Yes, many. 

Q Where are they discharged, sir? 

A Generally in New York. 

Q Could you advise The Court of the name of the 


shipper of the cocoa butter which you import from Mexico? 


A the only cocoa butter I have ever imported was 
from Inaustrial Soconusco. I used to trade with Mr. 
Espana': tather, now I trade with Emilio. 

Q How long has your company been importing cocoa 


butter trom Industrial Soconusco? 


A ‘My company, since its inception, and I imported 
as @ purchasing agent for a large confectionery company 
from Chi.tiaa for some five years before that. 
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Q In the years that you have been importing -- 
in the years that K. H. Mc Clure & Company has been im- 
porting cocoa butter from Industrial Soconusco i:. Mexico 
what has been your experience with respect to damage 
to the product on outturn here in New York? 

A We have had very excellent experience. I have 
never had a loss that I can recall, and I checked back 
through the records. We had a gap of time in which we 
did not import due to the cocoa market, but in 1973 and 
‘74 we did have substantial imports and we had absolutely 
no claims. Every shipment arzcived safe and in sound con- 
dition. 

Q Did that include the carton in which the shipQ 
ment arrived as well as the product itself? 

A Yes. 

Q Did you, sir, have occasion to write to Mr. 
Espars and so advise him of the overall condition on 
outturn of your product? 

A Well, over many years I have seen Mr. Espana 
off ana on, and I have mentioned that from all the 
countries that we import perhaps his packaqe is one of 
the best. 


) bo you recall having so written to him at any 


time? 
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have this 


Q 


if that refreshes your recollection (handing). 


fendant's 


A 


to Seno: 
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Mc Clure/direct 
I don't recall but siieiaainis raid. 

I will show you a document and I will «ask to 
marked for identification, 


(Defendant's exhibit M 
marked for identification) 


I will ask you to read that, sir, and ask you 


THE COURT: Wait a minute now, this is de- 
exhibit M? 

THE CLERK: Yes, Your Honour. 

THE COURT: All right. 


This was dated October 12th, 1973, addressed 


knilio Espana Krauss -- 


Read it to yourself, sir, and I will ask you 


if that refreshes your recollection as to whether you 


ever wrote to Mr. Espana advising him of the excellent 


condition 


A 


evidence, 


in which his product outturned. 

Yes, 1 do recall this quite clearly now. 

MR. MOLANPHY: I will offer this document in 
Your Honour. 

MR. CAMER: No objection. 

Hk, MEEKER: No objection. 


(Defendant's exhibit M 
received in evidence) 


fii.. MOL IPHY. I have no further questions of 
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Mr. Mc Clure, Your Honour. 

THE COURT: Wait a minute, Mr. Mc Clure, they 
may want to crossexamine you briefly. 

MR. MEEKER: I have no questions. 

MR. CAMERA: No questions, Your Honour. 


THE COURT: <= was wrong, Sir. Thank you. You 


are excused, 


(Witness excused) 
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THE COURT: Niuw, Mr. Molannwhy and Mr. Meeker anc 


nd, I helieve there are two more witnesses? 
MR. MOLANPIIY: I have one, your Honor. 
HE COURT: You have one? 


MR. MEEKER: I have two rebuttal witnesses, 


THE COURT: Two. 


doubt if they will take - 
THE COURT: How long is your witness a 
MR. MOLANPHY: He is: the chiet of . sar iof 


our Honor. The man who was derosed, but 


a, as I understood it by phone third hand or 


your 


R. MEEKER: They stated they will be here 


the 


unfortunately at the time of his Cenosition he didn't have 


his lod b 
Well, we 
after two 


ook, he didn'thave his stoworcqe plan. 
THE COURT: Thats: right. I remember 


will resume at the unlike!y hour of ten min 


(Luncheon recess.) 


that. 
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embr 2 ; 
AFTERNOON SESSION, 


2:19 p.m. 


(In open court.) 
THE COURT: Mr. Molanphy, what is your pleasure? 
You have got one more witness; is that right? 
MR. MOLANPHY: Yes, your Honor. 
Tix COURT: All right. 
rwU B IN V2 SE AS DOMINGUE Z, called 
a. a witness in behalf of third-party plaintiff, 
being first duly sworn, testified as follows: 
DIRECT EXAMINATION 


BY MR. MOLANPHY: 


Q Where do you live, sir? 

A I live in Vera Cruz. 

0 In Mexico? 

A In Vera Cruz, Mexico, yes. 

Q What is your occupation, sir? 

iN Right now? 

0 Yes. 

A My occupational is teachina in nautical merchant 
school. 

Q Full-time teacher? 

A Yes, full-time teacher. 
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we 


- ) In the rautical merchant school? 


That's right. 


u Oo Where is that school located, sir? 
9 A In Vera Cruz. 
6 9) Do you hold any licenses f om the Mexican 


‘ Merchant Marine? 


e A Yes. 
J f What license do you hold, sir? 
10 A I am a captain. We call it high cnatain. 
1] 9) High captain? 
one A That's right. 
Is O Is that all tonnage, all ships, all oceans? 
4 a Yes. 
15 9) For how long have you been a licensed captain 
\ licensed by the Mexican Government ? 
17 h Well, there is two titles; captain and high 
18 captain. 
19 @) WE ages Nos J 2 Boe 
a How lonq have you been «a high captain? 
21 A Five years, a little bit more. 
a (3) ror how long before that were you a captain? 
“3 A More than five years. 
F 
Jt O When did you first start yoing to sea? 
on A Around 1952. 


& 
- * 
4 . 
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2 . . 7 -~ . 
r 9) Did you continue sailing following 1952 up uatil | 
: the time you became a full-time teacher? 
. a Yes, almost, because of vacations,you know. 
: ) In July of 1968 by whom were you employed? 
6 : : ; ; 
A Mexican company, it's name is Transportacion 
4 6a a P 
Maritima Mexicana, S.A. 
8 ‘ 
2) Is that also known as Mexican Line? 
9 
A Yes. 
10 ‘ : 5 
19) Were you employed above a ship in July oi 1468? 
un N Yes. 
12 
9) What was the name of that vessel? 
13 : ‘ ; 
A Campeche. I was employed like chief mate on the 
14 : 
Mexican motor vessel Campeche. 
15 : 
, THE COURT: You were the chief mate? 
16 t ts < 3 
THE WITNESS :Yes, I was chief mate. 
17 ’ ' 5) 
Q I show you this book, Captain, which I will 
18 : ete 
ask to have marked for identification. | 
g : : | 
" (Defendants' Exhibit N was marked for 
20 . mee ‘ 
identification.) 
9 
21 Q I will ask you, sir, to tell me what that is 
22 ° 
(handing). 
23 ‘ , P 
A Yes, this is the, “ce call -- cuaderno de bitacoro, 
2A R ; 
something like log book. 
2) ; 
1@) Captain, is that the dacck log of the Campeche? 


Q - \ 
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A Yes, it is. 

a) What does does it cover? What is the beginning 
date and the ending date? 

A This covers from July tic Ist to July the 3lst in 
1968. 

OQ S$ that a record which is required “o be kept on 

o 


the Campeche in the regular course ot the ship's business? 


A Yes. 
MR. MOLANPHY: IT will offer that in evidence, your 
Honor. 
MR. MEEKER: I have an obieection. i dant 


believe there is a translation to that and I don't really know 
what it savs. 

MR. MOLANPHY: Your Honor, T had uncertaken to try 
and qet it translated, but I was on another trial last week 
and I just was physicaly unable to jo Rts 

THE COURT: Well, if -- 

MR. MOLANPPY: It is in Spanish: 

THE COURT: T am sure it is. We will receive it 
subject,however to som: time or anotner if either side wants 


to have a translation made, I think they are entitled to get 


that. 
Mk. MOLANPHY: Yes, your Honor. 
THE COURT: Dut I will rocei ve it su» ject to that 
‘ ‘ our 
* . * 
CY ™ r P 
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condition. I am not sure but what a lot of the entries 
can be even determined by those of us who jon't sneak 
or don't read written Spanish. 
But, anyhow, let's go ahead on that basis. 
(Defendants' Eryn: nit N was received in 
evidence.) 


BY MR. MOLANPHY: 


1) Does that. include Vovaye 63 northbound of the 


Campeche? 


A Yes. 
0 When did you join the Camneche, Captain? 
A I joined the Campeche at Vera Cruz in July the 


19) And you joined as chief officer? 
A As chief officer. 
Q At the time you joined the vessel on July the 


8th was the vessel loading or discharying carqo in Vera cruz? 


A Was -discharaginq. 

Q Would that be cargo that had been carried on 
Voyage 62 southbound? 

A 63 southbound. 

Oo 63 southbound? 

A TES, (SbF. 

OD Were you with the vesse)] as chief officer for the 
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2 
entire voyage of 63 northbound? 
3 
A I was chief mate. 
1 : . 
@) Captain, I will show you this one page document 
5 
which I will ask to have marked for identification. 
6 
xX ; (Third-Party Plaintiff's Exhibit O was markei 
7 
for identification.) 
fal 
19) I will ask you, ‘aptain, if you can tell me 
9 
what this document is (handing). 
10 
A Well, this is the original of the cargo plan 
1] 
of the Campeche. 
12 vane 
0 The original of the carao nplan? 
13 : 
A Yes. Corresponding to Voyage No. 63 northbound. 
14 , 
@) And finally, Captain, I will show you thic third 
15 
document which I will ask to have marked for identification. 
16 . . . s* . . 
(Defendant and third-party Plaintiff Exhibiti P 
17 : ¢ 
was marked for identification.) 
18 


O I will ask you, sir, if you can identify that docu- 
ment (nanding). 
A Yes. This is a copy of the Campeche motor vessel 


and Jalapa motor vessel. 


(a) ne plan? 
23 
A Yes, the plan. 
2A 
O Does that represent the Campeche as the Camneche 


appeared in July of 1968? 
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cmbr 8 Dominguez-direct 
A Yes. 
s 
MR. MOLAN-PHY: Your Honor, I will offer both 
documents in evidence, the cargo stowage plan and the 
capacity plan. 
THE COURT: Respectively Exhibits O and P 


marked for identification. 
MR. MOLANPHY: Yes ,your HOnor. 


MR. MEEKER: No objection to Exhibits O and P. 


MPF.. CAMERA: NO objection to Exhibit O and P, your 


Honor. 
(Defendant and Third-Party Plaintiff's [fxhibits 

O and P were received in evidence.) 

BY MR. MOLANPHY: 

Q Referring to the stowage plan, Captain, which 
is Defendants' Exhibit O in evidence, could you tell me 
whether a shipment of cocoa butter was carried aboard the 
Campeche on Voyaqe 63 northbound? 

A What is the question? Renea it, please. 

0 Was there a shipment of cocoa butter carried 
aboard the Campeche on Voyage 63? 

A The shipment of cocoa butter ‘carried on hoard 


the ship? 


@) Yes, sir. 
A Well, there is a lot in lower hold after end No. 
ry cy? j ’ 


149 
i cmbr 9 Domingue z-direct 
- and there is another part in No. 4 tween deck, forward 
3 end. 
4 THE COURT: Excuse me a minute. You said in 
0 lower No. 1? 
THE WITNESS: Lower hold No. 1 after end. 


‘ And No. tweendeck forward end. 


. THE COURT: And No. 4 tween deck? 
° THE WITNESS: Yes. 
10 THE COURT: All right. 
1] BY MR. MOLANPHY: 
l2 Q Captain, how large was the lot that was carried 
13 in the No. 1 lower hold after end? 
M4 A 3668 cartons. 
Q And how large was the lot -- 
16 THE COUKT: 3600 -- I am sorry, 36 what? 
7 THE WITNESS: 3668 cartons? 
5 COURT: All right. That is in No. 1? 
19 THE WITNESS: No. 1 lower hold. 
<0 THF COURT All right. 
21 THE WITNESS: And 2732 cartons in No. 4 between 
oe deck. 
“5 Q At what port was that cargo loaded? 
A A ak cargo was loaded at Coatzacoalcos. 
“ oO Cid the vescel call at Coatzacoalcos or 
souTnane © + anaes sabontthe 04. eemeeel 
° ’ 
o 
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some time after it left Vera Cruz? 

A Yes. We saiied from Vera Cruz and then arrived 
to Coatzacoalcos. 

Q Before leaving Vera Cruz did the vessel load 
any cargo in the No. J lower hold? 

A Yes. Before arriving in Vera Cruz, before 
arriving in Coatzacoalcos. 

oO What was the nature and the amount of the cargo 


that was loaded in the No. 1 lower hold before leaving 
Vera Cruz? 

A Before leaving Vera Cruz we load at Vera Cruz 
drums, horsehairs and cases and bags of dried flies. 


THE COURT: Whatwas in the drums? 


THE WITNESS: Essential lemon oil and 
catalizer. There were 111 drums and essetial 


lemon oill and only 11 drums iu catalizer. 


THE COURT: Then you say there were some 


THE WITNESS: 22 cases of horsehair, 188 bags of 
dried lies. 

THE COURT: 22 cases of what? I'mnot -- 

MR. MOLANPIY: Dried flies. 


THE WITNESS: HNorsehairs. 


THE COURT: No, I am sorry. Horsehair? 
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THE WITNESS: Horsehair. 


THE COURT: Oh, I am sorry. I didn't understand 
you. 
Q Where in the lower hold was that cargo stowed? 
A Well, that caryo was from the half to the back. 
Q) The after half of the hatch? 
A Yes. 
2) Was there any cargo stowed in Vera Cruz in the 


forward portion of the lower hold? 


A Yes, there were. We load 40 barrels of 
~ 
tequila. e 
0 Was any carqo stowed in the No. 4 tween deck 


at Vera Cruz? 


A No, sir. 
9) Referring to your leg book, Captain -- 
THE COURT: Excuse me. Again, I am confused. 


You say the tequila was also lowered in lower No. 1? 
THE’ WITNESS: Yes, sir. In the forward end. 
MR. MOLANPHY: In the forward end. 
THE COURT: In the forward end? 
THE WITNESS: Thats right. 
THE COURT: I missed it. 
a) Captain, would you refer to your log book and 


tell us when the Camneche left Vera Cruz? 
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A Yes. 
a) Following the loading of this cargo. 
A Tne Campeche sailed from Vera Cruz July the 12th. 
Q What was the next port? 
A The next port was Coatzacoalcos. 
Q When did the vessel arrive at Coatzacoalcos? 
A The vessel arrived at Coatzacoalcos July the :i3th. 
Q ° Can you tell from your log pook, Captain, wuen the 


cocoa butter was loaded aboard the vessel? 


A Yes. 

0) When was that, sir? 

A Cocoa butter was loaded July the L3th. 

Q Is that in both the lower No. 1 hoid and the 


No. 4 tween deck? 

A Yes. We started loading 1215 in No. 1 lower hold 
and we started loading in No. 4 tween deck 1435. 

@) Captain, can you tell trom the capacity plein 
the . -toximate height of the No. 1 lower hold of the 
Campeche? 

A Yes. Well, I know the height on the No. 1 


lower hold is around 17 feet. 


(@) 17 feet? 
A Yes. 
@) Mow about the No. 4 tween deck? Approximately? 
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2 P 
A\ Approximately ten feck. 
sf QO Captain, referring to the cocoa butter that was 
' stowed in the after end of No. 1 lower hold, was that stowed 
9 > c 7 . er: 5 \ . 
on top of the drums and the bags of dried flies and horschair 
6 , 
that you mentioned before? 
A Yes. Was on top of the «drums, and the’ horsehair 
cases, and then the dried fly. tag 
4 
O Was any preparation done on top of that cargo 
10 ‘ ae Ae 
before the cocoa butter was put in? 
u A Yes. 
12 
(a) What preparation? 
13 ‘ ; 
A We put dunnage and then we put a canvas and 
14 eer , 
then we put more dunnage and then we go up with the carqo, 
15 é 
cocoa butter. 
16 P ; . . , . 
2) How high did you go up with the cartons in the No. 
~~ 
17 : 
1 lower hold? All the way to the ton? 
18 : , ‘ , ats 
A Until a little bit less than the ceiling of the 
19 ’ 
hold. 
20 - Bic ae : ‘ a 
.@) From the information that is supplied to you by 
°) 
your canacity plan and the stowaqe plan, captain, could vou 
~) 
tell us approximately how many cartons high were stcowed in 
23 
the No. 1 lower hold? 
m4 
A Yes. Yes. 
2) 
1) Approximately how many were they? 
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Between 18 and 22, something like that. 
Was there any dunnage interspaced,or put into 
in the No. 1 lower hold? 
Yes, sir. 
At what levels was dunnage used? 
Around the 7th or the 8th tier. 
Captain, I would like you to have a look at 
s Exhibit 16 which is a carton of cocoa hutter, 


you to translate for the Court some instructions 


that appear on the flap. 


record in 


A 


0 


A 


Q 


First of all, would you read those words into the 
Spanish. 

"Estiba maxima 30 cajas." 

What does that translate into in English? 

Well, that means maximum stowage 30 boxes. 


At the time this cargo was loaded in Coatzacoalcos, 


Captain, was there any external evidence of damage to this 


cargu? 
A 
a) 

you not? 
A 


@ 


No, I didn't see. 


And you were the chief officer at that time, were 


I was the chief officer at that time. 


In your opinion, Captain, and based on your 


experience, was that cargo of cocoa butter properly stowed 
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in the Port of Coatzacoalcos? 


- Yes, it is properly stowace at Coatzaco2zlcns on 


@) Did there come a time when the Canreche left 
Coatzacoalcos? Do you understand my «. 2stion? 

A No. Repeat it. 

@) Did there come a time when the Campeche left 


Coatzacoalcos? 


A In what? 
2) Sailed from Coatzacoalcos? 
A Well, we sailed from Coatzacoalcos July Sth == 


wait a minute, please. July 14th. 


a) Where did you sail to? 
A We sailed from Coatzacoalecos to Progresso. 
THE COURT: Tam sorry. What was that< 


THE WITNESS: Progresso. 


a) When, sir, did you arrive at Progresso? 

A We arrive at Progresso on July the 15th. 

@) Did you load more cargo 1!n Progress%? 

A Yes, of course. 

) Did there come a time when you left Prodqresso? 
nN We left Progresso on July the 17th. 


What was your next port? 


A Philadelphia. 
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Now when did you arrive at Philadelphia? 
We arrive at Philadelphia July the 2lst at anchor. 
Did the ship discharge cargo at Philadeinhia? 
Yes. 


Incidentally, Captain, was am of this cocoa 


butter either in the No. 1 lower hold or the No. 4 tween 


deck bound for any place other than New York? 


A 


New York. 


A 


L@) 


ro) 


Yes. 11 the cargo, the cocoa butter was for 


When did you leave Philadelphia? 
We leave Philadelphia on July 22nd. 
Were your found for New York? 

Yes. 

When did you arrive at New York? 
We arrive at New York on July 27.... 
At what time? 


At what time? 


1204 complete. 

Is that 1204 p.m.in the afternoon? 
1204. 

At noontime? 

At noontime. 


And at what pier did you «lock? 
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A We dock at Pier No. 20 on Staten Island. 


0) Is it at Pier 20 on Stat>-n Island that the cocoa 


butter was discharged? 


A Right. 
Q Captain, was there any <(lamage noted with respect 


to any of the cocoa butter cartons in the No. 4 tween 


deck? 


A jo, there were no damage in No. 4 tween deck. 
9) Was there damage noted to the carao of cocoa 


butter in the No. 1 lower hold? 


> 


Well, in the No. 1 lower hold -- 


~ 


Could you just answer my auestion, was there 


damage noted to that carao? 


A Well, the damage what? 

a) Nac there damage noted to that cargo inthe No. ] 
lower hold? 

At what time? 

oO No,. was there? In other words, was there damaqe 
to the cocoa butter? 

A Yes, was some damage in the cocoa butter in 
No. 1 lower hold. 

¢) Can you tell from your lod, Captain, when the 
discharqe from the cocoa butter from the No. 1 lower hold 


began? 
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A Begin? The cocoa butter started discharging 
on July 24th. 

9 Captain, didn't you tell us that y arrived in 
New York on -- what date? 

A On July 23rd. 

23rd? 

A Yes. Noontime. 

@) And the discharge of the cargo of cocoa butter 
began on July 24th at what time? 

A There were another few carao on No. 1 hatch. 

(a) In the morning then of July 24th? 

A Yes. 

a) Captain, to go back for just a moment, nad 
the cargo aboard the Campeche been ventilated during Voyage 63 
northbound? 


A Yes. 


Is that noted in your loq book? 


Tt ds in the log book. 
Could you tell us when that ventilation is recorded: 
A Yes. On July 18th from 8 o'clock in the morning 
to 6:15 in the afternoon. And July 19th from 9 o'clomw&in the 
morning until 7:30 afternoon. 
9) Captain, you said that damage was noted to the 


cocoa butter in No. 1 lower hold on Adischarac; is that right? 
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On discharge. 
Could you tell me where ennerally in the 
Stow that damaqe was observed? 
Stow, the middle, or down at the bottom, 
Well, we observe the damecae 
charging of the cocoa butter. That means we didn't observe 
any damage on top of the cocoa butter, only damage from 
rain because during a few minutes w>: raininae we 
the hatches, there was some wet cartons on ton. 
2) How about the other damage that you noted? 
A The other damage we noted was when the cocoa 
butter discharging wus Finished. 
e) Do you have an entrv in the ves: 21's dec} 
concerning the damage that was noted to the carqo 


No. 1 lower -- 


A In the log book, yes. 


(@) Will you read to us that entry? 


by whom was the entry made? 
A Excuse me? 
9) Could you tell us who wrote 4e entry 
concerning the damage? 
A Yes. 
@) Who wrote 


Who wrote 
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8) Yes. 
A Me. 
oO On what day does this entry appear? 
A In July 26th. 
Oo At what time? 
A 10 o’clock. 
@) 10 o'clock in the morning? 
A Yes. 
@) Would you read the entry in English? 
A In English? 
9 Yes, please. 
A "At final settlement of lot of cartons of cocoa 


butter from No. 1 -- from hold No. 1 between (bill of lading 
20, it is observed that due to hit many of them spill out 
the contents and liquid damaging almost in its totality 
the dry flies stowage underneath, between (bill of ading 41 
Vera Cruz, New York. Even to protected was put 4 canvas 
between both cargo, canvaS was passed thiough but the butter, 
liquid butter stayed completely wet with it. And stained 
part of bill of lading 8 Vera Cruz, New York, between 
(he :sehair, and the drums of essential lemon oil and 
catalizer. 

"The ‘stowage on the floor of the hold be observed 


to spillage, or spilling was aS copious than a part on the 
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top of the drums and too much on 

C On the floor? 

A On the floor. And (diffi 
handling of such drums in the reqi 

> And this is a report in ¢t 


your observations? 


A Yes. 


2) And the cocoa butter tia! 


drums on the floor at the time you 


or was it soft? 


A It was hard. 


Q Was allthis cargo eventu 


New York? 
A All this 


carao was disch 


oO Who was it discharged by, the stevedore: 
rn Longshoreman. 
MR. MOLANPHY: I have no further 


your Hfonor. 

THE COURT: Captain Dominguez, I woul: 

THE WITNESS: Villeas Dowinquez. 

THE COURT: I beg your pardon. Cant: 
Domingnez, as I understanu it in 1 lower ho 
lower part of the tiering was wher the damage rea 
observer. Or; te put Pe aertar tiy, the carton 
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eecoa butter up at the top of the stow weren't particularly 
damaged; is that correct? 

THE WITNESS: Well, the damage was in the lower 
part. 

THE COURT: The lower part? 

THE WITNESS: Right. 

THE COURT: Except for this minor rain? 

THE WITNESS: Yes. 

THE COURT: Where did that rain damage come, 
here in New York, at Staten Island? 

TH WITNESS: Here in New York. 

THE COURT: After you took off the hatch cover? 

THE WITNESS: Well, we opened the hatches and we 
were afraid to -- 

15 COURT: What are these, hvdraulic hatches? 

Are these hydraulic hatch covers? 

THE WITNESS: Me Gregor. 

THE .COURT: So after you opened the hatch 
and while the longshoremen were working there was some 
rain? 

THE WITNESS: Yes. 

THE COURT But I take it that didn't do anything to 
create any seepage of cocoa butter in a liquid form out of 


those cartons wh: th were hit by rain. 
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rR 
w 


crbr 
THE WiTNESS: Will you please -- 
THE COURT: I will start acain. Takine thos 


cartons on ton of the stow which von noticed were danmmenecd 
by rain water, I take it none of those cartons weve in any 
other way damaged except by the water on ton? 

THE WITNESS: Yes. 

THE COURT: Is that correct? 

THE WITNESS: That is correct 

THE COURT: All right. ‘Thank you. 

Mr. Meeker. 

MR. MEEKER: Yes, I have a few questions, your 
Honor. 
CROSS EXAMINATION 
BY MR. MEEKER: 

Q Captain, had you ever cirried cocoa butter hefore 


coming aboard the Campeche that you were awrzre of in 1968? 


A Before? 

QO Yes. : 
pa No. I don't think. 

9 Had you received any instructions from Mexican 


Line about how to carry this caro? 


A A special instruction? 
O Right. 
A No. 
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19) You stated there were drums 


cargo as well as various 


How high in the hold from the hottom was 


A We vut the drum ind on top of 


under 


ases of horse hides 


this 


stowing in this 


and dry flies. 


other carao? 


the drums we put the 


horsehair and the dry flies. 

(a) How high from the top of the drums, or, how high 
was the tier between the drums and the cocoa butter? 

A We put the tier, one tier of the drums and -- around 
four or five feet. 

9 So in other words, you had a tier of drums which 
is roughly 3-1/2 feet high, and you °7d another tier of 
material which w. -- 

* Another tier? 

Q (Continuing) 4 feet high, let's say. So vou hada 


basically 8-1/2 or 9 feet of cargo stowed beneath the cocoa 


butter; is that right? 


MR. MOLANPHY: Your lIlonor, I 


quite what the witness testified to. 


THE COURT: Well, in any event I 


question and 


either. 

Could you rephrase it? 

MR. MEEKER: Yes, your Honor. 

Q Captain, between the top of the 
SOUTHERN DIS (CT COURT rPORTE 
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don't think 


I doubt that Captain Villeas Dominguez 


that's 


couldn't hear the 


could, 
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ace Ne e . 
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lower hold and where the cocoa hitter started, how much carqo 
was stowed between the top of the drugs and the cocoa butter? 
A Well, between the drums md the cocoa butter 


we loaded 188 bags of dried flies and 22 cases of horsehair. 


Q Well, in height. 
A In height? 
Q How high would it be? One foot, three feet, . 


five feet? 

A Around five feet. 

19) So in other words, are you saying now -- all 
right. Let me ask you this: 


How high were those drums? 


A Regular size drums. 
@) Say 3-1/2 feet? , 
A Tt*s 2 listers, 200 liters drum. 
Q Roughly like a 55 gallon drum? 
A Yes. 
Q So that -- 
A It's around (indicating). 
a) You would say around 3-1/2? feet. Plus you had 
another five feet on top of that? , 
A Yes. 
oO So that: is, I believe, about 8-1/2 feet of caro 


under stowing the cocoa butter; is that riaqht? 
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A Yes. 
(@) Now, you testified that the height of the hold 


A Yes. 

@) That leaves about 8-1/2 feet of space between the 
top of the other cargo loaded at Vera Cruz and the top, the 
ceiling of the cargo hold; is that right? 

A Yes. $=1/2 is half ef 17. 

Oo You also testified prior to this that there was 


c 


a 2-foot crawl space at the top of the hatch. In other 
words, for the stevedores to get in and handle the cargo 


they was a 2 foot space left the top of the cocca hutter 


between the ceiling of the lowerhold and the top of the cocoa 


butter? 
A Yes. 
@) So that leaves us about, let's say 7 feet, that 


the cocoa butter could have been stowed? 


A Yes. 

@) Is that right? 

A Yes. 

() Now, could you tell us how this cocoa butter was 
stowed? Was it stowed like that (indicating) ? Orwas it 


stowed like that (indicating) ? 


A The other way. 


| 
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- @) It was stowed like that (indicating). I believe 
3 that's about 7 inches the way it stands like that. So / 
4 you would say in that 8-1/2 feet of space to put this cocoa 
4 butter in you would come up with -- T don't think you cor ld 
6 ; ‘ 
have put more than 12 cartons. 
AR. MOLANPHY: Your Honor, I object. Who is 
8 : : * 
doing the testifying here? 
9 ‘ : 
THE COURT: Well, I will allow it. He is making 
10 F 
the computation. 
i Did you understand that, C»nptain? He is asking 
12 . 
you to assume that the cartons such as the one out there 
” are about 7 inches high as theywre stowed. And assuming 
14 ? - P - 
8-1/2 feet he would compute that vou could stack in the tier 
| iS about 12 of those cartons highin the stow. 
b 
) ' Would you agree to that? 
i THE WITNESS: 12? 
i THE COURT: ‘That's right. 
” THE WITNESS: Could be. I think maybe could he 
20 
more. 
wt THE COURT: Well, he is also, I think, askinaqyou 
99 
ae to assume two feet for crawl space. 
a MR. MEEKER: That's right. So we are talking of 
2A 


7 feet. 


THE WITNESS: In other words, he is trying to tell 
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me that -- 
THE COURT: Instead of -- 
THE WITNESS: Instead of 7 inches hiaqh and 
between 18 and 22 cartons will be something -- 
THE COURT: Right. 


THE WITNESS: Right. T understand. 


O So what is it more like, is it more like 12 cartons 
high or 18 to 22 cartons high? 

A I told you before, I think it was 18 to 22 
cartons high. 

() Could you tell me how you could do that knowing the 
size of the box? Knowing the size of the box in the space 
that you had in the hold how can you fit 22 cartons in? 

A Well, the only thing T have to testify through 
here this cargo plan. 

{) Well, does the cargo plan indicate how many cartons 
high it was? 

A Well, the cargo plan indicates a little bit les 
than the half of top of this (handina) on the cargo, see? 


THE COURT: Well now, T -- 


THE WITNESS: The) dry fly isa cardo too light. 


But 


‘Or this here we need some space clear down here 


(indicating). 
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THE COURT: Do you want to show that to Mr. 
Meeker? 
Q Captain, I don't see on here that there is any 


indication how many tiers you had. 


A No. 
@) So is it -- 
A And there is no -- in any cargo plan, general 


cargo you will never find how many tiers of cargo it is. 
0 I still don't unders 1, Captain, how you can 


have 22 cartons in that space, in a space of even 8 feet. 


A How it weigh you find only 1]2 cartons. 

(2) Well, Captain, you testified that the heischt of 
hold is 17 feet? 

A Yes. 

@) You have also testified that there was a tier 
of -- 

A, Drums. 

@) (Continuing) -- of drums say 3-1/2 feet high. 

A Yes. 


O 


You have 


7 from 3-1/2 is -- we ha 


testified that there wa 


other cargo, the horse hidesand t 


Vera Cruz about five feet high? 


Yes. 
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) 
@) That leaves 7-1/2 feet? 
* A Yes. 
4 Pee = ‘ 
You testified that there was a 2-fenot crawl space 
i) 
at the top of the hatch. A 2-foot crawl space for the 
6 
longshoremen to work the cargo. 
7 
A Yes. 
ral 
9) That leave 5-1/2 feet in which to put this cocoa 
Ss) 
butter. 
10 . . 
Now, in inches that works out to 66 inches. 
ll 
A 66, ves. 
12 
@) Now, those cartons, they are about 7 inches? 
13 : 
A Looks like. 
14 ; : 
9) If you put 7 into 66 you come up with less than 
15 ? : 
10 cartons in a tier. 
16 : ‘ . > ; 
A Well, maybe I'm wrong with the high and the low 
17 
cargo. 
18 ‘ ra : : 
0) Is it still your testimony there were 22 cartons in 
19 : . 
the ticr? 
20) 
A T told between. 
21 : : 
9) Between 18 and 22? 
99 
Yes. 
2 
2) Captain,you are a magician. 
24 
MR. MOLANPHY: I object to that, your Honor. 


THE COURT: Well, that will he discarded. 
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O Captain, the drums of ssential lemon oil that 


were loczded at Vera Cruz, do you know from where they were 


loaded? Do you know from where on the pier they were 
loaded? 

aN From where? 

QO Yes. 

On the pier? 

0 Yes. 

pan From which place it cor>s to the pier? 

9) Do you know where they were stowed prior to loadin: 


aboard the Campeche? 


A Well, we load inNo. 1 lower hola. 
@) I know, but do you know where on the pier they 


were before you loaded them? 


NO. 


Did you ‘nspect the drums vourself? 


A Before loading -- 

oO Yes: 

Pay Loading, or -=- 

O Before loading. 

A No. 

0 Is it possible the druns were sitting in the 


Sunlicht? 


MR. MOLANPHY: Objection your Honor to what 
J ‘ , 
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possible. 
A It is possible when? 
THE COURT: I agree. Anything 15 possible. 


I think, however, you may have something else in mind 
so reframe it if youwould like. 

2) Do you know if the drums were sitting in warehouses 
prior to your loading them? 

A I don't know where the drims were between arriving 
on the Campeche. 

0 Captain, you testified in this case on July 23rd 


of this year? 


A July what? 

9 July 23rd of this year; is that risht? 

A, Yes. 

9 At that time when I asked you whether you had 


any rough weather you said you didn't think so, but of 


course you didn't have the log at that point. Ps 2t stiii 


your testimony that there was no particularly roudh weather 


on that voyage? 


A Right now? 

9) Yes. You can check right now. 

A No rough weather. 

QO You also testified that nohody took temneretur 


in the holds during that voyage; is that correct? 
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That is correct. 


You also testified “hat the average temrerature 


voyade was about 75 degrees “ahrenieit, or, T think 


aybe 27, 28, 29 degrees centigrade 


se 
r 

r 

. 


right? 


Now, Captain, I think vou eclso testfied that 


stowed this cargo in the No. 3 lower hold -ather 
the No. 1 lower hold the damage would not nave oc- 


do you remember saving thet? 


Yes. Yes, I told you. 
DO you still believe that? 


Yes, but at the time I testify that T toid vou 


1, 


la 


And you asked me to, now what -- what cause? that, 


toldyou that I didn't stow the carao in No 3, and vou 


‘ 


to then why I didn't stow the cargo and I told you 


that normally we have like chief mate too many reasons to 


stow t 


Cay 


ie) 


> 


cargo in any hold we need. T recall in lookina the 


lan now I can tell you what was the big reason to 


cargo in No. 1 lower hold and no No. 3, because the 


of the cargo taken at Coatzacoalcos was coffee, 


ly coffee and we used the ro an NO. 3° t6 te 
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But still if you had stow 


wouldn't have had the damage? 


According with the shapec 


MEEKER: I have no further questions. 


COURT: Mr. Camera? 


tTlonor 
5 NOt. 


7 MR. CAMERA: I have no questions, your 


Qg ; sd ‘ ‘ 
; THE COURT: Is there any redirect examination, 


10 Mr. Molanphy? 


No, Six 


a“ ; 
12 THE COURT: Thank you, Captain. You may be excused, 


(Witness excused.) 


COURT: Does the defendant Mexican Lines rest? 


TH: 


16 MR.MOLAN PHY: Your HOnor, I would like at this time 


i to offer in evidence an exhibit that was marked for identifi- 
| 
18 cation on December 23rd. I am trying to figure out which 


19 one it was. - It was the surveyor's report, plaintiff's 
20 surveyor's report of the examination of the first shipment 
21 in May of 1968, the May 1968 shipment. T helieve it was 

») 


marked for identification at that time. 


are 


23 THE COURT: Well, I have no doubt that you 
wasn't 


a riqht, but I am powerless to help you hecause I 


“) there. There is a denosition -- 
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MR. MOLANPHY: NO, your nor, 3 Ss at the 


3 beginnirg of the trial. 

{ THE COURT: Oh, I misunderstood von. I beq your 
‘ 2ardon. 

is MR. MOLANPHY: On December 2rd. 

i THE COURT: Well, Defendant's Exhibit A is the 

8 Lloyds' Survey Report re Voyage Ne. 19, that is what you 

9 want. Then there are two addenda. 

10 MR. MOLANPHY: Bill of lading No LO, 

1] I believe, your Honor, is it? 

12 THE COURT: According to in” notes Defendant's 

3 Exhibit A marked for identification is Llovds' Survev 

14 Report regarding Voyage No. 10 in ™ 
15 MR. MOLANPHY: I think it iS Voyage 61, vour 


16 Honor. 


17 THE COURT: Well, I can’ arque:with you again. 


A) 


18 All I am doing is reading my notes tu you. RKaybe I'm 


19 a lousy note taker, but I am Just trying to help vn 


1. 

20 MR. MOLANPHY: Iam sorry. But that would be 
9] the document to which I refer. 

29 THE COURT: Well, why don't vou Ok at some- 
93 thing -- you see, you marked a whole series, vou then had 
24 Fxhibit D which is the Lloyds' Report for the Jul IV AC 


ss MR. MOLANPHY: Yes; six. 
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THE COURT: And Exhibit is the first addendum. 
Don't you have those materials? 


MR. MOLANPHY: They are Mr. Meeker's documents, 


your Honor. 


THE COURT: Well, I don't believe the Court has 
them because as you properly point out they were never 
offered and never received. 

MR. MOLANPHY: Could we do this, could Mr. 
Mecker transmit the document to your Honor? 

THE COURT: You know what we are talkino about, 
Mr. Meeker? 

MR. MEEKER: Yes, I knov what you are talking 
about, your Honor. 

THF COURT: You don't have them? 

MR. MEEKER: I have them at the office, your 
Honor. I didn't plan to offer them myself, so IT left them 
at the office. 

THE ‘COURT: Would you object if the defense does? 

MR. MEEKER: I have no objection, your Honor. 

THE COURT: Do you want the July report in, 


uy 


too, Vovage 63? 


MR. MEEKER: That is in, your Honor. 
MR. MOLANPHY: lle was here to testify, your 


Honor. Tt is my understanding that the surveyor from the 


firstwoyage will not be here. 


THI 


I shoul be wracticing law for you. My notes 
cally, ind I rather doubt they are wrong, that 


> COURT: Well, look, Mr. Molanpnyv, 


Meeker graciously says that he will supply 1t 


sure that is what you want to put in? 
MR. MOLANE I want put in t 
itself. I don't want the addenda in, your Hon 
1] 
HE COURT: So all you want to put } 
12 
Defendants' Exhibit A? 
MR.MOLANPHY : That's right, Sir. 
{ 


TIE COURT: Mr. Meeker docs not ob} 
furnish that to you and I assume yo. will qet 


quickly as you can. Very qood. 


looking for is Exhibit A with two eddenda, 8 ana 


Or. 


“+ 
iv 


ryt 
} . 
Yer 
> 
’ 


MR. MOLANPHY: With that T will res 
THE COURT: AL1 right. 
1 
Now, does the stevedore w mt to put 
mes ' eras 
MR. CAMERA: Your Honor, at this poi 
to make amotion to dismiss the third-party complaint 
a" 
the around that the third-party 1 tiff has 
the law and facts to show that he is entitle 
THE COURT: Well, I am nn ire I aad 
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though there hasn't beenmuch testimony about your client 


there is testimony from the chief officer that there were 


1 anu of cartons of cocoa butter destroyed at Staten 
9 Island because they were reposing in the hot sun. 
6 


Now, you may 2 able to rebut any responsibility, 
‘ but that suggests to me that you don't get a dismissal. 

MR. CAMERA: Your Honor, the only evidence I 
wish to submit would be the deposition of Mr. Colliagas 


which T believe Mr. Meeker has introduced on his case. 


1] THE COURT: Well, let's go back and maxe Sure. 

le MR. MOLANPHY: T believe that's 24, vour 

13 Honor. 

4 MR. MEEKER: That's correct. 

15 THE COURT: 24. 

16 MR. CAMERA: And with that, I rest, your Honor. 
7 THE COURT: All right. You understand what 

18 I am saying. I am not saying that your client is being 
19 ruled against: finally. All I am saying is there is sufficie 
2) in the evidence to hold you in the case in the face of a 

| motion, you sec. 

ae MR. CAMERA: I see. 

23 THE COURT: All right. 

vA Now, Mr. Meeker, that brings us around to you 

~) aqain. Now, you have another witness? 
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MR. MEEKER: I have two other witnesses, your 
IIlonor. 
THE COURT: Well, T hore they are qoinn to he 
brief, but let's take a-- I see Captain Wheeler has been 
sitting here all day, so assume he is one of them. 


MR. MEEKER: No, your Hionor,he is not my witness. 
THE COURT: He is just an educated quest. Who else 
have we got? 
MR.MEEKER: I have Mr. Kahan who will testify, 
the chemist, an expert, and Mr. Coldenberg who wil! ty 


as to a test he has run. 
THE COURT: Ali right. 


Well, let's take the afternoon recess, about ‘ive 
to ten minutes, then we will resure. 

(Recess.) 

‘In open court.) 

THE COURT: All right, Mr. Meeker, now we com 


to the rebuttal case. 


MR.MEEKER: I call Mr. Sidney Kahan. 
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called as a rebuttal witness 
in behalf of plaintiff, being first duly sworn, 
testified as follows: 

DIRECT EXAMINATION 

BY MR. MEEKER: 
2) Mr. Kahan, where are you empluyed? 

A Fitelson Laboratories Incorporated. 

@) What is your position at Fitelson Laboratories? 


A I am the director of the laboratory. 


2) How long have you been so employed, Mr. Kahan? 
A 15 years. 
0 What does Fitelson Laboratories do? 


A We are consulting and analytical chemists 
specializing in foods and druys. 

a) Could you give us your educational backaround, 
Mr. Kahan? 

A Yes. I have three degrees from Columbia University, 
B.S. and Chemical Engineer, and from Brooklyn Polytechnic 
[Institute Master cf Science, Chemistry 


c 


Mr. Kahan, are you familiar with cocoa butter? 


0 Do you know what the melting point of cocoa 
butter 13? 
A Well, cocoa butter doesn't really hive a melting 
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point. It has a melting range. Tt doesn't melt snarply. 


It melts over a range of several ceurces. And I don't know 


if you want me to expolain all the , sSsibilities here, 
but cocoa butter is a very unique end peculiar fat... so 

6 
that when we say melting point we should amplify a littie 
further. Okay? 


Pats, ordinary fat, are not simply chemicals. 
Salt is pure sodium chloride, and it has a sharp melting 
point. If you take the melting point o+ 
melt right within a few tenths of a degree. 

Fats, natural fats such as any fat or Ort that 2s 


found in a plant or a seed, such as cocoa butter; 1s a 


mixture of at least five to ten different pure cheinica. 
15 
substances, each one of them has its own unique specific 
16 
melting point. So that when you take the meiting point of 
17 
a fat you are actually watching five or seven or eight differe 
18 


compounds melt, one after the oth 
So that you do qet a range because of these 


individual components don't melt at the same temperature they 


9 
would if you had isolated them and took their melting point. 
99 
They would melt sharply also. The form butectic mixtures, 
9 
aa) 


they form compound within each other, they form physical 


intertwined substances and you qet a range of neitina 


¢ 
: \ 
i embr 42 Kahan-direct 
v4 Now, fats also possess another erty caile 
3 polymorphism, which means that the fat can exist insveral 


4 crystal modifications depending on /low it was warmed or 
) cooled or hea treated. Aud cocoa butter 


prone to be able to assume several polymorphic forms dependina 


7 on how it was crystallized or how it was heated or how it 
: was chilled. 

J If you chill cocoa butter very rapi‘llv 1% goes 
10 into a sort of unstable polymorphic form which melts at a 
aa : 


1) lower temperature than the stable form does, and by looking 


at it you can't tell, you have to inves*igate its properties 
Ls by other means. 


. 2) Assuming that the cocoa butter in a semi-liauid 


3 


15 state was cooled at a temperature of around room temperature, 


% let's say 70, 72 detrees, would that be an unstable polymorph? 
7 state? 

18 A If it were quite warm and brought down to 70 degrees 
rapidly it probably would be in an unstable form, yes. 

WV) Oo I am talking about in an ambient temoecrature 

wl of about 72 -- 

A No, if it stayed at that temnerature the unstable 

23 form will qradually change over to a inore stable form and 


“4 if you keep it at 72 degrees for any length of time it 


“) would gradually assume its most stabiec form. 


pro 


remain in 


my 


sta 


_ ‘ 
) 
ny 
(\ 
( 
- 
se 1 
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carton, 
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ble 


to heat of 


degrees, 


polymorphic state, would vou expect that to 
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What do you mean by anv Io 


‘ 
days 


or SO. 


Ts there 


‘ ~ 


any property 


THE COURT: 


Cause it to what? 


catia oh = 
MR. MEEKER: TO 


THE COURT: All right. 


No, cocoa butter is a very table fat and wi1)] 


a long time. 


form for 


that a carton, for 


were exposed to an 


ambient air t: 


and give the facts that it is in a relatively 


mo ] > 
THE 


COURT: When you say “that," are you referring 


Lfl’s Exhibit 16? 


MR. MEEKER: Yes, I am, yourtonor. 
Would I 


expect the coc 


At 90 deqrees? 


Well, let me amplify that Little BEt. When 
is melted it's in the ; yletely Llicuia forr 


qrees I don' 
Lieuici, nos 

THE COURT: 
glassine bag 
THI COURT: 
THE WITNES 
or might be on the s 
would not -- 
be. 


J think that's 


cocoa butter. 


I would sa 
higher than that bef 
a good deal higher t 

Q When you s 
a liquid, what do yo 

A I would th 
kept at 
box 


would completely 


which in 


WITNESS: Yes 


it would just -- it 


is4 


Kahan-direct 
soldi it's a completely 


t think it would 


You are assuming its being inside a 


turn is inside a corruqated carton? 


Allricht. 


S: I think it might be starting to soften 


lightly -- probably at 90 degrees it. 


would soft at all, ma‘ 


below the normal softening point even of 


y it would have to be a few degrees 


ore it would start to soften, and 


han that before it would be 


14 7 
liguid. 


ay a good deal hiqher in order to be 


u mean by a good deal? 
ink it should be up to 
that 


temperature hefore the 


liquify. 


Q When you say kept at that temperature, do you have 
any rough approximation of how long? 
Until the temperature throughout 15 ecjua l 
mt rget, whm you have a carton ike that the outside 


THERN 


ois IcT 


185 . 


‘ahan-direc? 


, will be say at 98 degrees, the inside could still be 10 
degrees lower. Because the heast transmission of a 
} 
substance like that is very slow, nad by the time the enter 
5) = * . . ° ° _ - 
of the carton melted it might take hours or days, T don't 
6 
know, at least. 
@) Mr. Kahan, is there any direct relationshin 
“4 
between the umount of say air bubbles in a solidified 
g 
block of cocoa butter and the meltin:point? 
10 
. I really dort know. I can't give you 
17 
il 


definitive answer to that. 

0 Do you know whether the physical properties ot 
cocoa butter vary to any great extent between -- as the 
points of origin or points of manufacture varv? 

THE COURT: Are you talking about different 
location of the rendering of the ican into butter, or are 


you talking about the growth of the cocoa bean? 


clear on that. 


19 . d ° - 
MR. MEEKER: I am talking about the origin of the 
ys 
raw mroduct, the cocoa bean. Would that very the -- 
rm 
THE COURT: T think you had better chanae your 
a0 
question then. Rephrase it. 
23 } 
MR. MEEKER: Ali -riqnt. 
4 . 
( Would cocoa butter made in a geagranni-< tf are 
vary in physical properties greatly as other cocoa butter 
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2 made in other geographical areas from other beans? 


4 is a clear question, but I cannot, hecause i could concei 
) of qrowing the bean in one area and then transporting it 

6 nother area to render it into a licduid alone the lines tl 
’ Mr. Espana told us this morning. 

8 So, which is it? Or both? 

9 MR. MEEKER: Well, basically, do th properties 


10 cocoa beans vary? 


ll THE COURT: Well then, T think that 158 your 


to 


question. You don't put it tha- wav. SO vou are going 
13 to have to rephrase it so we know which, or both. 
14 MR. MEEKER: All right. 


15 @) First of all, if butter made from certain cocoa 


17 MR. MEEKER: Let me rephrase it. 
18 You stated that the cocoa butter is made up of 
19 various -- 
20 A Esters. Glyceroids or esters. 
21 Q Yes. Do the percentages of these esters vary 
22 with the origin of the beans? 
23 A Oh, yes, there is no natural product that is 
“A exactly the same from one year to the next, or one area 
25 to the next. Your question said "greatly." 
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QO Yes. 
» 
I I would not say greatly, but I would say tit there 


is a natural variation from area to rea. IT am not eneuch 


‘ 
of a botanist to know, but I would assume that the trees, my 
the species are the same. They mav not be. That could 
be a difference. The type of fertilizer that is used in 
ti2 paant, the qrowingd season, whether it's wet or drv, 
those all have some influence on the cron, and T would 
sxpecct some variation, although not great variation. 
Cocoa butter‘is a pretty well known commodity 
regardless of where it is obtained. Sut there are variations. 
THE COURT: Tn other words, aS you said earlier, 
cocoa butter is a reiatively stable fat. 
THE WITNESS: Lt 2S. Tt is one of the most 
* 
stable. 
THE COURT: All riaht. 
If direct sunlgint were exposed to a carton 1.ke 
this where th® ambient air is, say, ¥%9 decrees, would th 
have an appreciable effect? Supposing you had a carton 
in the shade at 90 degrees and one in tne sun at 90) cieqrees -: 
ra I am sure the one out in the sun would be warmer 
than the one out in the shade. 
) Would pressure of weiqht, ould weight plied 
to that box have a tendency to incre se the temperature 
’ 
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of the contents? 
A It might, slightly. However, a simple deadweight 


lying on there probably you would nee 2 delicate instru 


»] 
to measure any increase in temperature. I would think 
6 
-| yah th oa he S;ah+ uy os | £4 y A evalnhina the 
though that if the weignt were sil ing and ruybing th 
cartons one on top of the other that that would create 
® 
more increase in temperature than merely the fact of the 
9 
weight being on the carton. 
10 
0 Mr. Kahan, are you familiar with th U.S. 
1} = 
Pharmacopae? 
12 
A Yes, we use it as an official compendium in 


testing drugs. 

Oo Would vou refer to the Pharmacopae *o refer to 
tests to this cocoa butter here? 

A There is a qrade of cocoa utter which 
labelled U.S.P., United States Pharmacopae, which must be 


used in the preparation of any drugs, official drugs in the 


United States must use U.S.P. qrade of cocoa butter. 
20 : J : , 

tr am thinking of things like suppositories. Cocoa butter 
A! 

is uniquely suited because it melts at body temperature, 
99 

and the basis of practically all the suppositories made in 

the world, I assume is cocoa butter, and it must meet the 
o4 

1S.p, standards for cocoa hutter, and cocoa butter is listed 
9 
aa) 


1g one of the official drugs in the U.S 
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8, But cocoa butter destined for canay bars, aoes 


that have to meet those specitication ? 


T have, your Honor. 

THE COURT: Refresh me, Mr. Kahan. At body 
temperature what are we taking about measurably? 

THE WITNESS: 98.6. 

THE COURT: 98.6, that's right. 


aA A 


Mr. Molanphy. 
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CROSS EXAMINATION 

BY MR. MOLANPHY: 
1 (@) Mr. Kahan, you mentioned in response to Mr. 
| Meeker's question the -fact:: that you would expect pressure, 
weight on th. temperature of the contents of a box such 
as this. And you said if it was a direct weight,constant 
wei,ht, you wouldn't expect to find an appreciable change. 

A Probably not. 

9) But if it was weight in motion in some way 
that would increase the temperature of the cocoa butter, 
is that right? 

A I could picture some friction between the cartons 
which could conceivably raise the temperature, yes. 

Oo Would the normal rolling of a vessel at sea 
create _hat type of pressure? 

A I don't know how far they would move. If they 
are tiqhtly stowed one next to the other they micht not 
move at all. If they are loosely stowed and moving 
about I would expect that motion would be enough. 

q How about jiust the normal rolling of a well- 
stowed consianment of cartons? The normal rolling in 
a vessel at sea? 

A Motion of itself would have no affect that I 


Ca. ‘Soresee. 
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>) How about the motion plus the weight on top? 

A None. 

‘@) And this is, I take it, just with reference to 
an increase in the temperature of the commoditv that is 
inside. You are not testifying about the ability of 
the box to withstand this -- 

A I was testifying that if you rub two things 
together you get friction. 

0 Richt. 

A Cocoa hutter and cardboard cartons are not qood 
conductors of heat. If you rub them toqether they aet warm 
and they will stay warm. If there is a lot of rubbina 
together I would expect that the temperature would 
increase and it would stay warm for a while anvway. 

@) Mr. Kahan, I think you said it would be about 
98 dearees that cocoa hutter would become liauid. 

A I think that 98 degrees it would he completely 
liquid, ves, sir. 

() And how about to become what we miqht cal] 

a semi-liquid? 

A Well, sorewhere between T would sav 94 and 98 
you would start to get more and more liauid. Now one 
thing I should -- 

2) May £ <« 
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A Okay, I'm sorry. 
9) What I wanted to ask you, then, Mr. Kahan, 


was you were asked to assume that cocoa butter was 
poured ina semi-liquid state into a polyethylene bag; 
do you remember being asked to assume that? 

A No, I don't remember that. 

@) I think you were asked to assume that in 
response to one of Mr. Meeker's questions. But if that 


were so, were poured into that polyethylene bag in a semi- 


liquid state would that mean to you then, sir, that as of thp 


time it was put into the pol ethylene bag it was ata 


temperature somewhere between 92 and 96 degrees? 


A I think it would have to be, yes. 
2) Do you -- 
A No, wait, let me say,at 98 degrees it is 


completely liquid and you can continue to heat it up 
to 200 degrees and it will stay liquid. 
When you said it had to he between 92 and 98 it 

could be 120 and still be poured in there. Although -- 

(a) We are talking about it bein” poured in in a 
semi-liquid state. 

A Semi-liquid, semi-liquid. Okay. Between 92 
and 98. 


) Mr. Kahan, do you recognize the pharmacopoeia 
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Le) 


as you mentioned before as being authoritative in your 


3 i field? 
| 
4 A Yes, it is part of the Fond. Druq and Cosmetic 
5 Act of 1938 as an official compendium. n 
6 12) Is cocoa butter also know, as bronic oil? 
7 A That is right. 
8 @) Would you agree with this statement that is : 
9 contained on page 338 of the Pharmacopoeia, melting 
10 point, 30 bromo 9il melts between 79 degrees and 35 dearees 
1 a | centigrade? 
12 A That is USP grade cocoa hutter. 
| 
13 ) And what is 30 degrees centigrade? 
4 | LN 88. 
15 fe) May I show you the page that I referred to, Mr. 
16 Kahan, and ask you whether or not the information per- 
17 taining to cocoa butter restricts itself to USP grade? 
18 (Handii.7.) 
19 A By the mere fact that it is in thit book it is 
20 | restricted to USP grade. 
21 | Q I see. Rut it doesn't make any mention of 
ae it itself at that page, does it, sir? 
23 A By the way *his is not an official USP. 
2A 9) Does it mention anythina about USP on those two 
25 || pages that I showed you, sir? 


| SOUTHERN OIS ICT COURT REPORTERS |) COURTHOUSE 


~ 


194 


5 emrf Kahan-cross 
A Would you care to look at it again? 
rN No drug says it is USP. But the fact that -- 


the monograph for that drug is in that compendium means 
that it is a -- that is the USP standard for that drug. 
9) Have you, sir, ever been personally involved 
in the manufacture or processing of cocoa butter? 
A No, sir. 
MR. MOLANPHY: I have no further cuestions, 
your Honor. 
THE COURT: Mr. Camera? 


MR. CAMERA: No questions of this witness, your 


Honor. 
THE COURT: Thank you, Mr. Kahan. 
(Witness excused.) 
Mk. MEEKER: I call Mr. Goldberg. 
HER BE RR FT GO-h.8- EN B-EOR G, called as a 


witness by the plaintiff, beinc first duly sworn, 
testified as follows: 
DIRECT EXAMINATION 
BY MR. MEEKER: 
0 Mr. Goldenberg, where are you employed? 
A I am employed by the City Testing & Research 
Laboratories. 


0 How long have you been so employed? 
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A 15 year3. 
Q What is your position there? 
A I am a mechanical engineer and I am the assistant 


technical director. 

Q Could you give us a brief rundown on your 
educational background? 

A Well, I have a degree, Bachelor of Science in 
mechanical engineering and I am a reqistered professional 
engineer in the States of New York and New Jersey. 

QO Mr. Goldenberg, were you with City Testing to 


run a certain test on a box of cocoa butter? 


A Yes, we were. 

Q Could you tell us whether you ran that test 
or not? 

A Yes. We were requested to expose a box of 


cocoa butter to atmosphere of 90 degrees of Fahrenheit 
with a thousand pound load on it ten days and check the 
results after that exposure period. 

Q Could you give us the results of that test? 

THF COURT: Excuse me, I am not sure I caught 
you, Mr. Goldenberg. You took one of these cartons some- 
what like that carton out on the table which we call 
Plaintiff's Exhibit 16? 


THE WITNESS: Yes, sir. 
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2 THE COURT: Is that what you took? 
3 THE WITNESS: Yes, sir. 
4 THE COURT: You put it under a load of a 
5 thousand pounds? 
¢ THE WITNESS: Yes. 
u THE COURT: At a temperature of 99 degrees 
3 Fahrenheit? 
? THE WITNESS: Yes. 
ad THE COURT: For ten days? 
II THE WITNESS: Yes. 
- THE COURT: All right. 
sa BY MR. MEEKER: 
" Q Could you give us the results of that test, 
IS Mr. Goldenberg? 
™ A After the ten day exposure period the carton 
W was removed and we found that there was a slight staining 
sa of one edge of the carton and the sides appeared to be 
19 slightly bulged. We noted some variations in the measure- 
20 ment from before the test to after the test. The length 
2] of the box increased 15/16 of an inch, the width of 
22 ; 
the box remained the same and the height decreased by 
a 7/16 of an inch. That is from the initial measurements 
2A 


of the box as submitted which was not exactly flat and 
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square on all sides. But subseauent to loading it 
with a thousand pounds that surface hecame perfectly flat. 
And the amount of distortion I don't consider that 
siqnificant. 
Q Could you tell me what -- 
THE COURT: 7/15 of an inch? 
THE WITNESS: 7/16 of an inch. 
THE COURT: I heq your pardon. 


@) Could you tell us where you received the box 


A We received it -- it was delivered to our labora- 
tories by the Walker Wayne Company of 78 Wall Street, 
New York on behalf of the law offices of Hill, Rivkin, 
Carey, Rosenberg & O'Brien. 

9 Does it indicate on the -- did Walker Wayne 
indicate from where they had received the hox? 

A Yhere was a delivery receipt and it indicated 
that it came. from the Rainbow Terminal Corporation,Pier 
98 South, Philadelphia, Pennsylvania from the Campeche 
and the delivery receipt was dated 12/39/74 and it was 
marked Lot ACI, 767. 

9) Did the box, when vou put this thousand pound 
weight on the box, was there any support given to the 


sides? 
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A No, the sides -- all four sides were unrestrained. 
0 In other words, unlike it would be in stow where 


the box is sunported by boxes on either side? 
A That is correct. 

THE COURT: Did you open the box after the ten- 
day period and examine the glassine, or polyethylene 
enve lope? 

THE WITNESS: No, I did not. 

THE COURT: You did not? 

THE WITNESS: No. 

a) Mr. Goldenberg, I show you this and I wonder 
if you can identify it. 

(Handing.) 

A If it has my signature and a stamp, inspected 
with the City Testing logo that is the box that 
came from the test, that was subjected to the test. And 
that is the box. 

MR: MEFKER: I would like to have this -- 

THE COURT: Marked? 

MR. MREKFR: I hate to do this to vou. 

THR COURT: I am qlad you are in excellent 
shape, Mr. Meeker. Those things are not light. 

(Plaintiff's Exhibit 26 marked for 


identification.) 
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to 


MR. MEEKER: I would like to offer i+ in evidence 
3 as Plaintiff's Exhibit 26. 


4 MR. MOLANPHY: Your Honor, with the understanding 


qo 


that it came off a shipment in 1974 -- 


6 THE COURT: Oh, that is clear. 
7 MR. CAMERA: In December of 1974. 
& 


MR. MOLANPHY: December of 1974. 


© 


THE COURT: Right. However, it does seem to 


be quite -- it seems to come from the same plant in 


ll Mexico and the -- 
2 MR. MOLANPHY: I believe that is probably so, 
13 yes, your Honor. ¢ 
14 | THE COURT: And the carton seems in all ways 
15 substantially identical with what we call Plaintiff's 
; 
16 Exhibit 16. 
W MR. MOLANPHY: I think so, your Honor. Yes. 
18 THE COURT: All right, it will be received. 
19 (Plaintiff's Exhibit 26 received in 
xx 20 evidence.) 
21 MR. MEEKER: I don't think I have any more 
oa questions, Mr. Goldenberg, thank vou. 
23 THE COURT: Do you have any idea what caused 
2A the staining on this carton, Mr. Goldenberg? 
25 THE WITNESS: Well, it is evidently due to 


cocoa butter. There ‘ould have heen cocoa butter on the 


\| 
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outside of the -- on the inside wrapper, polyethylene 
wrapper. 
THE COURT: All right. Mr. Molanphy? 
CROSS EXAMINATION 
BY MR. MOLANPHY: 
wy) Mr. Goldenberg, in giving testimony here today 
were you referring to some notes of yours? 
A Yes, I was. 
MR. MOLANPHY: May we have these marked for 
identification, your Honor? 
THE COURT: Very well. 
THE WITNESS: The report from the City Testing 
Laboratories reference is 049238. 
THE COURT: You don't mind the lawyers looking 
at that, I assume? 
THE WITNESS: No. 
(Handing.) 
MR: MOLANPHY: Thank you. 
(Defendant's Exhibit 9 marked for 
identification.) 
MR. MOLANPHY: Could I take just a second with 
counsel, your Honor? 
THF COURT: You and Mr. Camera look at that. 


Are your laboratories here in Manhattan? 
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THE WITNESS: Yes. 


MOLANPHY: 


Mr. Goldenberq, your report Exhibit 9 marked for 


identification indicates that four cartons were submitted 


to you 


sir? 


.@) 


for testing, is that right? 
Yes; sir. 
Ard were they both tested? 
No, just one. 
Just one was tested? 
Yes. 


Do you know where the other one is 


now? 


It is in the laboratories wrapped as received. 


Did you participate in this test vourself, 


Yes, I did 


There is a portion of the report here which 


refers to procedure and were you present and did you 


participate in that portion of the testing referred to as 


proceedure? 


load of 1,000 pounds was applied to the carton; 


how 


A 


0 


it 


Yes, I participated in the entire te 


And according to the report a uniformly distributed 


was done, sir? 
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4 


Oo What instrument was used to apply this uniform 
pressure of 1,000 pounds? 

A Well, we use dead weights to apply the pressure. 
We put a board on top of the carton and then apply 
dead weiahts to it at various increments of 40 pound and 


20 pound weights. 


a) And are these lead weights? 

A No, steel. 

oO Stell? 

A We use for other test equipment. 

2) And they are placed on top of that board, is 


that correct? 


A Yes. 


Q Was the board that was used in this case the 


exact same dimension as the surface of the carton? 


A No, it was a little larger. 

(a) It was larger? 

A Yes. 

Oo In all directions? 

A In all directions. 

a) In all dimensions? 

A In all dimensio’.;3. 

a) Were the weights placed in the exact center 


of the piece of wood? 
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14 cmrf Goldenbera-cross ve 
A Well, they were spread over the board. 
0 They were spread over the h ard? 
A And piled up. 
@) And these were in varying weights of 40 and 20 


pounds, you say? 


A Yes. 

2) How many such weights altogether? 

A Enough to add up to 1,90 nounds. 

0 And were these weights distributed evenly over 


the board? 
A Yes, fairly evenly. 
THE COURT: Including the weight of the board 
at the end of the last statement. 


9) Were they added one at a time? 


A Yes. 

(9) By hand? 

A By hand. 

(a) By: you, sir? 

A With my assistants. 

9 Was any attempt made during the course of your 
te’ :, Mr. Goldenberg, to imitate the motion of cartons 


of cocoa butter in stow aboard a vessel as it is being 
transshipped from Mexico to New York? 


A No, sir. No, they were placed in a test 
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15 emrt Goldenbergq~-cross 
chamber that was heated at 90 degrees"F" with the weights 
app.ied to it. 

Q And it remained in that one constant position 
throughout the test? 

A Yes. 

9) It wasn't subject to any sideward motions or 
pressures of any kind? 

A No, the sides were unrestrained. 

0 Was it the object of your test, Mr. Goldenberg, 
to create the exact same amount of pressure on each square 
inch of surface of the carton? 

As The object of the test was to load up this chart 
with 1,000 pounds. And the only way to apply 1,000 
pounds to a carton of this size without having excessive 
height was to spread it ont over the entire surface of 
the carton. 

Q And distribute th2 evenly over the entire surface? 

A Yes. 


Was it, if you recall, was the temperature 


applied to the carton before the weight w.7 put on it? 
A No. 
) The temperature was applied after the weight 


was put on? 
A After the weight was put on it. 


SOUTHERN DIS ICT COURT REPORTERS, U.S. COURTHOUS E 
FOLEY WARE, NEW YORK, N.Y CO 7-4580 


2 


~~) 


205 


16 cmrf Goldenberg-cross 

Q Was any of this staining present on the outside 
of the carton before the carton was exposed to 90 
deqrees temperature? 

A There was no staining present. 

0 Do you know what the moisture content of the 


air was in the chamber where this was tested? 


A No, I do not. 

8) Is it recorded at all? 

A No. 

.@) Wou.4d it be other than normal room atmosphere? 

A It would be normal room atmosphere for the -- it 


was heated air, what would be normally expected for heated 
air at 99 degrees subjected to normal conditions here 
in New York. 

MR. MOLANPHY: Could I have just a moment, your 
Honor. 

THE COURT: Yes. 

MR. MOLANPHY: I have no further auestions. 

THE COURT: Mr. Camera? 
CROSS EXAMINATION 
BY MR. CAMERA 

@) Mr. Goldenberg,was this box opened prior 

to the testing? 


A No. 
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Goldenberg-“ross 


Were the contents in any way examined prior to 


No. 


MR. CAMERA: I have no furthe questions, your 


M Meeker? 


THE COURT: Anything more, Mr. 
MR. MEEKER: That is all I have, your Honor. 


THE COURT: Thank you, Mr. Goldenberg, 


you may be excused, sir. 


(Witness excused.) 
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THE COURT: Now, does the plaintiff rest? 

MR MEEKER: Plaintiff .-sts, Your Honour. 

THE COURT: Do all sides rest? 

MR. MOLANPHY: Yes, Your Honour. 

MR. CAMERA: Yes, Your Honour. 

THE COURT: Mr. Meeker, I obviously have your 
proposed findings of fact and conclusions of law. 

MR. MEEKER: Yes, Your Honour. 

THE COURT: But, tell me, how do you claim 
this happened? 

MR. MEEKER: Your Honour, I believe there is no 
evidence that the temperature exceeded 87 degrees from 
the time it left the shipper's warehouse until the time 
it got on board the vessel. The shipper testified that 
he keeps his warehouse at 18 to 21 degrees, he testified 
that the trucks left, covered trucks, they travelled at 
night, there was a period of -- it was shipped from the 
warehouse from the warehouse from the 10th of July until 
the 12th of July in various trucks. 

The Government of Mexico has furnished a tem- 
perature report saying it never got above, I think, 87 
degrees during that period of time where it could have 
been in transit. 


THE COURT: What about under the sheds at 
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Coatzacoalcos, were those tin roofs? 

MR. MEEKER: These are ventilatea sheds. 

THE COURT: I know, but they were under the 
sheds there for quite awhile, weren't they? 

MR. MEEKER: No, no. The indications are in 
the exhibits we have introduced that some of the cocoa 
butter came directly off the trucks on to the ship. Some 
of them did come from the sheds, but it could have been 
only a period of two or three days;they were in the sheds 
out of the sunlight, Your Honour. 

THE COURT: Yes, but those hot tin roofs, you 
have heard that expression. 

MR. MEEKER: Well, Your Honour, these warehouses 
are something like fifty fect to the ceiling, they are 
very well ventilated. 

TRE COURT: Yes, they are not small, that's for 
sure. 

MR. MEEKER: And the lot in the number four 
‘tweendeck outturned without damage, which is the highest 
part of the ship and should by the book have higher tem- 
peratures. 

HE COURT: Yes. But according to the chief 
officer they put a row, a tier -~- tier is a bad word -- 


they put down dunnage and then on top of that layer of 
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dunnage they put canvas and then they pu 
dunnage, and then they interspersed dunn 
tiered up, and I don't think you tiered 

eighteen to twenty-two, I don't think th 
they only tiered up around seven or eigh 

MR. MEEKER: The point is, how 
up, Your Honour? Obviously it got up to 
degrees. I don't know how it heated up. 
on a theory. 

THE COURT: I'm ‘ust wondering 
pened was that some of this cocoa butter 
semi-liquid state when it went aboard th 

MR. MEEKER: I think, Your Hon 
were the case it would have showed itsel 
handling of it, because these boxes are 
I'm sorry to say, and you could have fel 
and furthermore, since this box is appar 
think you would have had a leaking and i 
stained the carton. 

THE COURT: Well, it might not 
time for it to really start seeping thro 
ethelene, though I have strong doubts th 
ever sealed, I think they were just tied 


of wheat. 


t some more 
age as they 
anywhere near 
ey could have, 
t high. 
did it heat 
ninety-two 


I'm just going 


if what hap- 

was in the 
e vessel. 
our, that if that 
f either in the 
not that thick, 
t the softening 
ently tied I 


t would have 


have been enough 
ugh the poly- 
at these were 


-off like bags 
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1 i Dis 
eo 4 MR. MEEKER: Yes, that's very possible. 
3 THE COURT: But, on the other hand, it is pos- 
4 | sible to tie them even in such a way so that it is hard 
5 | for liquid to seep out right away. But, in any event -- 
6 } M2. MEEKER: If that were the case I would 
7 || think that at least some of the cartons that were in a 
8 1 semi-liquid state would have wound up in number four. 
9 || There has been testimony there was no damage in number 
10 || four. 
% | THE COURT: It could have happened that in a 
; 12 | combination of circumstances such as how it was poured 
13 |) at the plant. Mr. Kahan and Mr. Espana seem to agree 
P ld that a lot depends on how fast you heat up or cool this 
15 substance. | 
16 MR. MEEKER: Yes, and the testimony of the 
17 \ shipper, which I believe you have, that it was -- it was | | 
18 | not read into the record, but -- | 
19 THE COURT: No, I have that, that's right. | 
20 MR. MEEKER: (Continuing) -- was that it was 
21 melted -- it solidified at room temperature, which Mr. 
22 Kahan testified to was a reasonable way to do it and it 
23 would not cause an unstable -- 
2A THE COURT: No, if it's kept a long period of 
25 | time it should be very stabie. I really -- well, what 


SOUTHERN DIST HICT COURT REPORTERS, US COURTHOUSE } 
FOLEY © UARE NHEwr im NY co 7.48800 


1 ae 


| 
211 | 


to 


makes you think those oil drums were that hot? 


3 || MR. MEEKER: That's the only logical explan- 

4 | ation I can think of, Your Honour, unless they started a | 
5 bonfire down there. 

6 THE COURT: Well, let's assume that you are 


right about that; is that the vessel's fault? I don't 


8 quite see -- 

9 MR. MEEKER: Well, it's the vessel's duty to | 

10 | take care and custody of the cargo. It's the testimony | 

| of the chief mate also that the damage would not have | 

12 occurred if it was stowed in number three. It's also 

13 his testimony that he never handled cocoa butter before | 

14 and never had any special instructions about cocoa | 

15 | butter. 
16 | THE COURT: Well, I don't know what special 

7 ! instructions would have done in any event. | 

18 | MR. MEEKER: I think he should have at least | 

19 | known the melting point of cocoa butter. There is also ’ 
20 testimony that no one inspected the holds during the 

21 voyage. 

22 THE COURT: Well, again, supposing they had? 


} I'm not sure they would have seen this. 


MR. MEEKER: It's possible. 


25 i THE COURT: Because we all seem to aqree that 
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the outturn at Staten Island, the ton tiers came off in 


good shape so far as you could see from the -- 


MR. MEEKER: Yes. What I was trying to get 


at, since nobody made an inspection no temperatures 


were taken of the holds, they took no special precau- 


tions of the 


cargo, didn't know the melting point. It 


all adds up to a situation where they really didn't care 


too much about the cargo. 


THE COURT: Well, may I say that I wouldn't 


push the meiting point too hard, because as your own 


witness pointed out cocoa butter really doesn't have a 


precise melting point. 


MR. 


MEEKER: It has a range of two or three 


degrees, Your Honour. 


THE COURT: There seems to be a little bit of 


| @ifference about that. And also the ship's witness this 


morning said 


something which Mr. Kahan I am certain 


would agree with, that a lot der ids on the -- on where 


the fat, Oly 
it's heated, 
pends on how 


Do 


that you eal 


where the cocoa butter comes from, how fast 
hew fast it's cooled has a meaning. It de- 
many chemicals are involved. 

you remember what was said this morning 


have cocoa butter of certain categories or 


kinds fron certain parts of the countryside which might 


SOUTHERN O'S: 1 ICT COURT REPORTERS, U.S COURTHOUSE 
FOLEY ‘WARP NEW YORK, WY y 45ul 


213 | 


« @8: 

. start melting around twenty-seven deqrees Fahrenheit. 

3 MR. MEEKER: I believe that allegation was 

4 made, but I think -- 

8 THE COURT: Well, Mr. Kahan seemed to more | 

6 or less confirm that. He didn't use the same -- 

7 MR. MEEKER: Of course, but I believe he also | 

’ stated that in that sort of a situation you would have 

. to have a very unstable product. He stated that under | 

10 the conditions that were testified by the shipper that 

i you would not have an unstable product. And if that | 

2 were the case we come back to the conundrum of why did | 

13 it melt in number one and not number four? | 

us THE COURT: Well, the -- | 

15 MR. MEEKER: I don't think the ship has come 

16 up with any evidence why that happened. The only thing | 

7 he has said is that if he had stowed it in number three 

18 it wouldn't have happened. 

19 ‘HE COURT: Well, I don't know who said that. | 

20 I guess that must be in one of the depositions. 

21 MR. MEEKER: Yes, Your Honour, it is in | 
| 

a Captain Villa's first deposition. | 

3 HE COURT: That seems rather a conclusory | 

aA statement. I don't know what that proves, really. | 

29 


MR. MEEKER: Well, I think there is an awful 
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lot of tacts behind it to back up the conclusion. 

THE COURT: Well, I have got to re-read that. 

I haven't even glanced at it since December 23rd... Ail 
right. let me ask Mr. Molanphy and get his view on this. 

MR. MOLANPHY: Your Honour, there was testimony 
given when we were all down in Mexico by the shipper and 
by the steamship company's agent down there chat the 
average summers temperature inside those storage facilities 
is about forty degrees centiarade. Both of them agreed 
on that, the shipper and the steamship company's agent 

The testimony of the shipper was to the effect 
that the shipments for this -- the truckivads for this 
particular shipment arrived anywhere between two and 
three days beforehand. 

THE COURT: Well, that, of course, is the 
point I was driving at with Mr. Meeker, ec7entially. 

MR. MOLANPHY: The steamship company's agent 
said that sometimes the stuff comes seven and eight days 
beforehand and stays in the warehouse, and as long as 
there is room in the warehouse. If there is no room it 
stays outside in the sun. 

Mk. MEEKER: I don't believe he said that. 

Mit. MOLANPHY: I do. 


THE COURT: Well, in other words, you are 


SOUTHERN DISTRICT COURT REPORTERS US COURTHOUSE 
FOLEY $ UARE NEW YORK WY ate 


ou 


215 


arguing that some parts of this shipment went aboard 
in a fairly liquified, or, semi-liquified state because 
of what went on at Coatzacoalcos. 

MR. MOLANPHY: I don't know how far it pro- 
gressed, Your Honour, but I do believe that this melting 
had a fairly good head start before it even got on board 
the ship. 

Now, as far as conditions on board the ship 
are concerned, temperature of the hold, the only testimony 
as to the -- what that cocoa butter looked like down 
among the drums after it was discharged was that it was 
hard. 

THE COURT: Not on the very floor of hatch 
number one. 

MR. MOLANPHY: Yes, sir. 

THE COURT: I noticed that that's what the 
chief officer noted in the log entry. 

MR. MOLANPHY: Now, when Your Honour mentioned 
the idea of the height to which this cargo was stowed, 

I think if Your Honour will look at the cargo plan it 
indicates that both Mr. Meeker and the captain were 
correct, hard as that may sound to believe, the cargo 
was stowed in the form of an "L". 


THE COURT: Yes, I know. 
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MR. MOLANPHY: And it is conceivable that 
the portion of the cocoa butter which was immediately 
adjacent to the athwartship bulkhead was in fact stowed 
no more than eight to twelve high. 

THE COURT: Yes. 

MR. MOLANPHY: But the other portion, I be- 
lieve, was substantially more than that. 

THE COURT: Yes, that could be. 

MR. MOLANPHY: And in the testimony of the 
shipper by deposition he was asked to what heiaht does 
he stow it in his wareSouse, and he said eicht to ten. 
Then he was asked, well, what happens if you stow eight 
to ten high, and he said they get crushed. I think we 
have instructions right on the outside of his own box 
that says not to be stacked more than thirty high. 

THE COURT: Well, you know I ama little -- 
first of all; even Mr. Meeker will admit that the car- 
tons in this case are by no means as caood quality for 
export as the cartons used by Mr. Emilio Espana's firm. 
There is no doubt about it. So much hetter in every 
way. ‘I'he only trouble is I am not sure that it would 
have made much difference if the cocoa butter was 
properly hard, I'm not sure that weight alone, in 


Ta % fey Mr. Goldenberg's test proves that weight 
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alone doesn't necessarily damage the butter too much. 

MR. MOLANPHY: Well, I think the type weicht 
that is applied in a hothose setting where it s con- 
stant pressure applied over a surface that exceeds the 
dimensions of the carton itself can in no way be proxi- 
mated to the conditions which are experience by a simi- 
lar carton in stow aboard a vessel. 

THE COURT: Well, aren't you proving too much 
against yourself there? What are you trying to argue, 
that the -- 

MR. MOLANPHY: The results of his test aren't 
necessarily indicative of what would happen to a carton, 
the drawbacks of which were testified to by Mr. Espana 
wien the corners of the carton are subjected to torsion 
and pressures other than a direct weight from above. 

Now, if this twists the carton to ihe point 
where it no longer is capable of sustaining weight above 
it then once it gives chen all the weight is down on 
this cocoa butter which is in, we believe, in a semi- 
liquid state as of the time it is put into the lower 
hold, that's what causes the bags to burst. 

THE COURT: So your theory is the one I am 
trying to smoke out of you, namely that it so happens 


that what went aboard down the number one hold was in 
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a semi-liguid state and through some aood fortune that 
that went into number four 'tweendeck was in a better, 
or firmer state; is that correct? 

MR. MOLANPHY: Not only that, sir, but it 
wasn't stacked nearly as high in the ‘tweendeck and 
didn't have that amount of weight above it. I think 
that's why the damage was found in the lower portion 
of the stow and not up above. 

THE COURT: But doesn't this play in part 
into the hands of ACLI? Mr. Meeker can say, you see, 
that's exactly what we are saying, you stacked this 
wrong, negligent handling. 

MR. MOLANPHY: The instructions on the out- 
side say you can stack this up to thirty high, and 
that's on the shipper's own box, id he himself testi- 
fies that, I would never stack them more than eight 
or ten high. 

THE COURT: But he would argue that it some- 
how was the duty of the ship to find out how to handle 


cocoa butter. 


MR. MOLANPHY: ‘they gave no special instructious, 


50 


Your Honour, except that they wanted it stowed below the 


waterline, and it just so happens that the stow that was 


above the wuterline wasn't damaged at all. 
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THE COURT: I think everybody will agree 
from looking at the ship loading plan and the ship 
configuration that this butter which was down in the 
number one hold was below the waterline. 

MR. MOLANPHY: Yes, sir. 

MR. MEEKER: Yes. 

THE COURT: There is no dispute on that. 
There is no dispute that no temperature readings were 
taken. 

MR. MOLANPHY: That's right, Your Honour. 
There was ventilation on the northbound voyage. 

THE COURT: All right. We have heard about 
that. Sut there was no actual inspection. 

MR. MOLANPHY: Right. 

THE COURT: Of course I don't see how any- 
body could really have inspected this anyhow no matter 
what they do, except crawl around on the top of it 
which probably as it turns out wouldn't have helped. 

MR. MOLANPHY: Right. Where the damage shows 
up in the lower hold and I think it is significant that 
when they finally did get down there they found out that 
the cocoa butter that had burst through was now hardened 
so that the temperatur2? in the lowe: hold was not suf- 


ficiently hot -- 


SOUTHERN DISIHICT COURT REPORTER US COUFTHOUSE 
arcev YL NEW YORE > 4640 


& 


220 


THE COURT: In other words, you use this to 


torpedo his hot lemon oil drums theory. 


think an 
Espana's 
to melt 


I doubt 


MR. MOLANPHY: Yes, sir. Yes, sir. And I 
y carton, if he were to take, oh, say Mr. 
carton and allow the cocoa butter in there 
t don't think he would have any damage done, 


if he would even have staining because the 


carton itself is sufficiently strong to withstand 


the compressive force of weight from above. And if 


you don't have this combination of the proclivity of 


cocoa Futter to melt ut a given temperature plus the 


inabilicy of the cocoa butter thereafter to in itself 


support the carton, then this poor carton has got to 


take all 


the weight fron above all by iteelf. And if 


it's insufficient as a carton, then the whole thing 


just col 


lapses and the bag bursts. And I think that's 


what happened in tie lower portion. 


HE CCH ii All right. Let me see i2 ZT get 


“au clearly. What you are saying is that, number one, 


due to excessively lengthy storage of « portion of the 


total sh 


ipment at Coatzacoalcos in these sheds under 


these wetal, or tin roofs, and perhaps to an extent 


outside, 


Campecti.c 


sume of this cocoa butter went aboard the 


in a liquid, or semi-liquid state. 
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2 MR. MOLANPHY: I believe -- 
3 THE COURT: And it happened tnat that was 

4 | in that condition, was stowed not in the number four 

) ‘tweendeck area, but down in the number one lower hold | 
6 | aft; right? 

7 } MR. MOLANPHY: Yes, sir, although I don't think | 
8 that's quite necessary, an essential ingredient, because | 
9 | the stuff in the number four 'tweendeck was never sub- | 
10 jected to that pressure that would cause the lower ones 
11 | «to burst. 7 
12 ) THE COURT: I see. Your theory is that it 

13 ! could have been -- both portions of this shipment could as 
14 | have been in a semi-liquid state, but what happened was 

15 that it was sufficiently cool on number four 'tweendeck 

16 for it to stabilize particularly since it was not under 

17 | any pressure. 
18 MR. MOLANPHY: Most particularly because it 

19 was not under any pressure, yes, Your lionour. 

20 'HE COURT: Well, there must have been some 

21 | temperature aiding it, otherwise it wouldn't have hardened. 

a MR. MOLANPHY: Right, sir. 

23 HE COURT: And nobody took any temperatures. | 
2A MR. MOLANPHY: That's the testimony, Your | 
25 Honour. 
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THE COURT: Does the log give the tempera- 
tures by somebody each day? 

MR. MOLANPHY: I think it gives certain 
temperatures at four o'clock in the morning on some 
days, Your Honour. 

THE COURT: Well, this is in Spanish, of 
course. Incidentally, what are you aoing to do about 
getting a translation for Mr. Meeker? I gather you 
don't want anything except what you had captain villes 
Dominguez put in? 

MR. MOLANPHY: That's all that I thought was 
essential to me, Your Honour. 

{HE COURT: Do you want to borrow this, Mr. 
Meeker, so you can find out whether -- 

MR. MEEKER: I would like to find out whether 
the temperature readings are in there. 

THE COURT: Well, I turn over to you -- it is 
not marked in evidence yet, but it is in fact in evi- 
dence -- defendant's exhibit N, and then could you get 
that to me in a few days after it serves your purpose? 

MR. MEEKER: I certainly will, Your Honour. 

THE COURT: And you will give me that exhibit 
A which Mr. Molanphy wants to put in, the Lloyd's survey 


for the May voyage. 
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MR. MEEKER: Yes, Your Honour. 

THE COURT: Now, Mr. Camera, you argue that 
Pittston's longshoremen were expert and careful and 
all the rest, and they didn't do a darned thing wrong 
with regard to any of this butter; is that correct? 

MR. CAMERA: That's correct, Your Honour. 

THE COURT: Well, there seems to be some 
evidence that they pulled the butter out on the yards 
over there in Staten Island and there she languished 
in some of that splendid July New York sun “hat we are 
SO soon at getting once in awhile around here. 

MR. CAMERA: I believe, Your Honour, the 
survey report indicates that the cargo, this particular 
cargo of cocoa butter, was in such a damaged state when 
it was removed from the vessel -- 

THE COURT: -- that it didn't make any dif-~- 
ference? 

MR. CAMERA: (continuing) -- that it didn't 
make any difference at all. 

THE COURT: What do you say about that, Mr. 
Molanphy? What is your claim against Pittston? 

MR. MOLANPHY: Your Honour, I think the testi- 
mony of the manager of ACLI, as well as the testimony 


of one or more of the people engaged by ACLI to go down 
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and look over this cargo was to the effect that it 
was a good bit worse off the second time they went 
back to look at it than the first time, and =-- 
HE COURT: And your point there would be 
that cocoa butter can be, how shall F put te -- 
MR. MOLANPHY: -- salvaged. 
THE COURT: (Continuing) -- salvaged, or 
resuscitated, provided it doesn't deteriorate too much. 
MR. MOLANPHY: Yes, Your Honour. And for 
the record, Your Honour, can I make my motion to dismiss 
the complaint? 
THE COURT: Oh, yes. 
MR. CAMERA: I join in that motion, Your Honour. 
THE COURT: All right. I will reserve decision 
on the motions to dismiss, and -- 
MR. CAMERA: Your Honour, I would alse like to 
renew my motior to dismiss the third party complaint. 
THE COURT: Yes, and I will reserve decision 
on that, once again. 
Now, gentlemen, 4S far as I am concerned I 
fo not insist upon any further papers from you, meaning 
by that any further findings or any further briefs or 
anythiny. On the other hand, if you want to submit 


something, why, I wouldn't resist that. I leave it 
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solely up to you. What is your preference? 


3 | MR. MEEKER: Personally I would prefer to 

4 | put in a post-trial brief, Your Honour. 

5 THE COURT: Would you? | 
6 MR. MEEKER: Yes. 

7 “HE COURT: Well, there is one problem with 

: | 


those things, and that is that they are one of the 


ice) 


greatest little causes of delay known to man. Historically 


10 in this Court, particularly on the admiralty +e, they | 

ll | have been used purposely and wilfully ty Judges and law- 4 
12 yers alike, and that troubles me. 

13 I'm not sure that I really want to put you to | 

14 the trouble for that reason, plus I don't reaily want to | 

15 || burden you with anything extensive because I con't think | 

16 it is needed. | 

7 MR. MEEKER: I think the reason I would like 

18 to do it, Your Honcaur, is because there is such extensive 

19 


testimony taken in Mexico that is being relied on by both 


20 myself and defendant -- 


21 THE COURI: Oh, yes. 
a MR. MEEKER: (continuing) -- that I think it 
23 


would make the issues clearer to The Court. 
THE COURT: Well, O won't argue with you. As 


I said, if vou want to co it, fine. What about you 
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gentlemen? 

mR, MOLANPHY: Your Honour, if Mr. Meeker 
intends to submit one I think I had better, too. I 
would preter to -- I think if he intends to -- 

THE COURT: Why don't you wait until you see 
the colour of Mr. Meeker's things, and if you want to 
call me up if you want some time to put an answer to 
that, you may. 

Now, Mr. Meeker, do you want to do this after 
the transcript is transcribed, or do you want to do it 
on your notes, or what do you want? It makes little 
difference as to the time. 

MR. MEEKER: I believe I could do it from my 
notes, Your Honour. 

THE COURT: Well, in that event then I am 
going to ask you to submit whatever you care to submit 
in two weeks, and then I will leave it up to Mr. 
Molanphy and Mr. Camera to call chambers and indicate 
what you want to do, and then I will give you time 
then, probably about a week or ten days. 

MR. MOLANPHY: Thank you, Your Honour. 

HE COURT: Well, thank you. You moved with 
great dispatch for which I salute you. Decision re- 
served. 


eo ie 
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IT IS HEREBY STIPULATED AND AGREED 


by and between the parties hereto through their respective 


counsel that signing, sealing, certification and filing shall 


be and the same are hereby waived, 


IT IS FURTHER STIPULATED AND AGREED 


that all objections, except as to the form of the questions, 


shall be reserved to the time of the trial. 


I 
eal 
TIE WITNESS HAS BEEN SWORN. 
EXAMINATION BY 
MR, MEER. -E 
Q Pease state your nae for the record, - 
A Mr, José Rutz 
Q State your address. 
A Zaragoza # 303 
Q By whom are you em ployed? 
A Tomds Ruiz, S. A. 
Q On what capacity? 
A As a partner. 
Q How long have you been emplo ved by Tomds Ruiz, 
S. A.? 
A For move than 30 yeays. 
Q Mr. Ruiz, we are goins to be concerned today for 


8 shipments of cocoa butter from vessels between 
May 1968 and August 1972, shipped aboard of 3 - 
Mexican Line vessels. Did Tomnds Ruiz, S. A. - 
handled these shipments ? 
A As shipments agents for Mexican Line only 
Q From whoni are these shipnients received? When 


does Tomds Ruiz take custody of these shipments ? 


A When the trackage are clong side of the vessel. 
q From whom do you take custody? 
¢ 
og 


We do not take custody of the vessel, we receive the 

cargo and put it eboard ship. 

Q From whom do you get the... 

Customs broker. 

Q Who is the customs bre eer? 

Mar. Baldomero Ruiz. 

The address for Mr. Baldomero Ruiz? 

Same here Judrez # 207 

Q What is the Company Mr. Baldomevo Ruiz works 

w? 

The same. 

Q Are there any agreements between Tomds Ruiz, S. 
A., and Baldomero Ruiz, S. A.? 


Agreements ? what do you mean? 


Q A covtract. 
No, any 
Q You understand that the cocoa butter is transported 


from Cardenas to Coatzacoalcos by trucks. How -- 
High? 

Not very high. 

Q Cord you tell me what happens to ihe cocoa butter 
after it arrives to Coatzacoalcos ? 


It is stored hove. 


Q Who unloads the trucks? 


A 


A 


~ ®& 
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The stevedors ujion. 

Q Who pays for the service? 

Custom broker 

Q Do you know who pays for the warehouse storage 
charges ? 

Custom broker 

Q Who moves the cocoa butter from the warehouse to 
the vessel? 

Stevedors union. Only one steevedors union do the unloading 

and loading of the trucks, 

Q You nentioved that the stevedores have contract for 
all the moving. With whom is that contract? 

lise to be with Puertos Libres before, and now with Sere 

cios Poriuoarios del Istmo de Teluantepec with the ap,roval 

of Scretaria de Conwunicaciones. 

Q Does the stevedors union have any contract with Me- 


xican Line.? 


No 

Q Is it your testimony, is it true that the first tine To- 
mds Ruiz comes into custody of tl:e cargo is when the 
trackage is along side of the vessel? 

Yes 


Q What does Tomas Ruiz do at thet point.? 
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A When the ship arrives we order the stevedors for so many 


guies to work in the same aboard the vessel and star load - 


ding the ship. 


Q Who pays the stevedors? 
A Tonids Ruiz, S. A. in the acccunt of Mexican Line. 
Q Who signs the bills of ladings for the cargo, who - 


gives approval of this sheet? 
A In some cases the bill of ladings are signed by the mastes, 


but in case of Mexican Line are signed by Tomds Ruiz, S. 


A. 
Q Have any records showing the condition of the cargo 
when you receive and store it at the warehouse. 
A Well, we have some tally sheets supplied by the union of - 


stevedors that reports when so many cartons are apparently 
damaged. 

MR. MEEKER: I will read a list of the shipments we are ~ 
concerned. I first red the date of the bill of lading, then - 


the vessel and the amount of cartons of cocoa butter. 


hiay 18/1968 CAMPECHE 25C0 Cartons 
July 13/1968 CAM PECHE 6400 ” 
February 13/1972 JALAPA 2000 
March 12/1972 JALAPA 4000 re 
May 13/1972 MERIDA 2000 . 
May 13/1972 MERIDA 1000 ¥ 
June 10/1972 MERIDA 3000 4 
August 19/1972 MERIDA 1500 ig 
Q I would like to ask you, Do you have any damage - 


reports for these shipments ? 


Yes we did. 


MR. MOLANPRY:.....- Some record to Mr, Rutz. 

MR. MEEKER: The records indicate, Mr. Ruiz so refers 

to the number of documents. I have the document dated - 

May 18/1968.....- as well as 2... but scems to be the -- 

stowage list of veyage 61 Campeche and ask same for -- 

identification as plaintiff exhibit N? 1. 

Mr, Rutz I show you these documents we marked for iden 

tification. 

This is a tally sheet. 

Q Is there any damage indicated in the tally sheet? 

Not on this one. , 

Q And in the separate list attached, is there any --~ 
damage. 

No, it is never shown in the list. 

Q Is the damage shown in a separate list? 

It is included here when there is damage. 

Are there any other documents for this voyage 61 Campeche 

which shoes if some or all of this cartons were damaged? 

Ihave no documents here to show. 

Q | Can you refer to your records and tell me weather 
you have an order damage in May 18/1968 7 

Have to look in the files and see if I can find them. 

MR. MEEKER: For the record the defendant counsel has 

indicated that the records of Tomds Ruiz, S. A. when -- 

checked for damage veports of May 18/1968 voyage of 


the Campeche will be presented when located, 
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Q Mr. Ruiz, do you have similar records for the - 
July 13/1968 voyage of the Campeche? 

Is the same, they are not here. 

MR. MEEKER: Let the record indicate that Mr. Rutz has 

produce a tally sheet, a due of the stowage sheet for the 

july 13/1968 voyage 0; the Campeche which I ask to be -- 

marked for identification as plaintiff exhibit N? 2. 

Q Mr. Ruiz on these documents marked for exhibit 
N°2 Are there mark any damage report for this 
voyage? 

July 13/1968? i guess, I do not record, Iam quite sure - 

there most be some report. 

Q Apparently files can be located. 

Apparently, I most loock. 

Q If you would loock again, Will you please forward 
these to your attorney? 

Sure. 

Q Do you held recorus for the February 13/1968 -- 
voyage of the Jalapa? 

Yes, right here. 

MR. MEEKER: Let the record indicate that Mr. Ruiz has 

produced some documents, a tally sheet, an exception list, 

a letter from Baldomero Rutz of April 27/72 and a stowage: 


list for the Jalapa voyage 88. I would like the documents - 


mark as plaintiff exhibit N° 3 for identification. 


Mr. Rutz refers to plaintiff exhibit NP 3. The ex- 
cepticn list would you tell me how many cartons -- 
full of cocoa butter from Industrializadora de Cacao 
de Tabasco, how many carton were accepted ? 
A 88 
Q 88 cartons ? 
A 88 Cartons 
Q Mr. Ruiz after leave the shipment of February 13/ 
1972 would plaintiff exhibit 3 refers to the bill of - 
lading that was issued by Tomas Ruiz, S. A, for - 
the master stated clean on board for the 2000 car- 
tons and I show you the copy from my record of -- 
bill of lading Feb. 13/1972 N° 7 for the Jalapa for 
2000 cartons of cocoa butter and ask if that bill of 
lading was issued for the cargo described in plain- 
tiff exhibit N? 3. 
A Yes, Sir. 

Q The exception list indicates external damage of 88 
cartons, why the exception list was not included in 
the cargo list,? 

A Because the shipper issued a letter of guarantee in order 
to obtain a clcan bill of lading. 

Q I believe you kave referred to the letter of Baldome 

vo Ruiz. April 27/72. 


A Yes sir, that is right. These 88 cartons do not belong to 


the same list of 20 cartons in.... 


he 


This letter of the 88 cartons, only 20 belong to bill 
of lading N? 7. 

lL ask that the copy of the bill of laaing N° 7 dated - 
February 13, 1972, be marked as plaintiff exhibit 

Ne 4 for identification 

Mr, Ruiz Do you have record for the March 12/72 
voyage of the Jalapa. 

Yes sir. 

MR, ME¥«&ER: Let the record indicate that Mr. Ruiz "as 

produce a tal?) sheet, a stowage list and exception list and 

a letter © ind2mnity from Mr. Baldomero Ruiz dated June 

8/72. 

Mr. Ruiz I show you a bill of lading for N° 3 dated march - 

12/72 in the vessel Jalapa for 4,900 cartons of cocoa butter 

that was issued clean on board. Ask, is the shipment, but 

the sheet mis your document refer? 

25 cartons. 

Q Lask that Mr. Rutz document of march 13/72 voyage 
of the Jalapa be marked for identitcation as plain- 
tiff exhibit N° 5 and tha‘ the bill of lading of the same 
voyage be marked for identification as pl: tiff exhi- 
bit N’ 6. March 12/1972. 

Mr. Ruiz the letter of ideninity apparently agrees to 
identify Mexican Line from of 25 damage - 


cartons is thei correct?. 


as Be 12 : 


Yes sir, 

Q And the bill of lading was issued clean. 

That is correct. 

Q Mr. Ruiz have you similar documents for the Me- 
rida voyage of May 13/72 for 2,000 cartois ? 


1R. MEEKER: Let the record show that Mr. Ruiz has - 


produced a taily sheet, a stowuge l? . and an exception -- .% 
list for voyage 9 of Merida and { would like these docunieits 

to be marked for plaintiff exhibit N° 7 for identificction. 

Q Mr. Ruiz in the exception iist there is a note at the rie 


bottom showing that the biii of lading was issucd - 
clean against letter of guarantee from the shipper. 
Would ask if you have cot.°, of the letters of gua- 
rantee. 

Yes sir, N° 2 for 2,000 cartons. The letter of guarantee 

was only for bill of lading N° 1 and not for N? 2. 

Q I show you the bill of lading N? 2 May 13/1972 from 
the Merida, Ask if that bill of lading refers to cargo 
in plaintiff exhibit N? 7.. Is it your testimony that - 
no letter of guarantee was issued for that shipment? 

MR. MEEKER: I ask that bill of lading N? 2 referred above 

to be marked for identification as plaintiff exhibit N° 8. 

Q Mir. Rutz, do you have documents covering the same 


voyage of the Merida May 13/72 and signed to Gial. 


lhidgvida voyage N? 9? 
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Q I show you again plaintiff exhibit N27, the excep- 
tion list and ask for airy exception that was taken 
in the bill of lading N? 1. 


With 48 cartons that we guarantee. 


Q Do you have copy of the letter? 
Copy of the letter of guarantee? No, It was not attached 


hut there was a letter. 


Q Are you able to produce that letter? 
Yes 
Q And will you forward this letter to Mr. Molanphy? 


Yes, give me a list of what you need Mr. Molanphy. 
Q I show you bill of lading N21 dated May 13/1972 - 
from Mevida voyage 9 and ask if that refers to --- 


document in plaintiff exhibit N° 7. 


Yes 

Q Lask to have this bill of lading N° 1 dated May 13 - 
1972 to be marka for identification as plaintiff ---- 
exhibit NP 9. 

Q Do you have record for Merida voyage N? 10? 

Yes 


MR. MEEKER: Let the vecord indicate that Mr. Ruiz has 
produced a stowage list, a tally sheet and exception list - 


ard a letter of guarantee from Baldomero Rutz dated June 


20/72 for bill of lading N° 7 for 48 stained cartons. 
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Mr. Ruiz, I show you the Mexican Line bill of lading 
dated June 10/72 of Merida voyage N° 10 andask if 
that bill of lading refers to cargo referred in docu-- 
ment you just handled to r.e. 
A Yes Si7. 
@ I like to be marked for identification this time, Mr. 
Rui£' document for Merida voyage N° 10 consisting 
of stowage list, tally sheet, exception list and letter 
of guarantee, would like them to be marked for --- 
identification as platutiff exhibit N2 1 and bill oe 
luding marked as plaintiff exhibit N? 11. 
Q Mr. Ruiz, do you have documents covering Cam pe 
che voyage NO 113. 
A Voyage iW? 113 and 110 or this voyage is not included? 
Q Can I see the document for 113 please? 
MR. MEEKER: Let the record indicate that Mr, Ruiz has 
_voduced a stowage list, exception list and a letter of gua- 
yantee from Mr, Baldomero Ruiz dated August 23/72 and 
ask that these documents be marked for identification as 
plaintiff exhibit N? 12. 
A Yes 
Q l ask that this bill of lading we referre- above to 


be marked as plaintiff exhibit for identification N? 


13. 
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MR. MEEKER: The letter of Baldumero Ruiz refers to - 

3043 cartons whitch were stained. Is that correct? and - 

were those cartons shipped to Philadelphia? They refer 

to bill of lading N? 1 Philadelphia. 

Yes. 

Q Is it in writting ? 

I do not know, It has been so nae years I can not record, 

Q Would you find out if it is in writting and if it is, 
send a copy to the master? 

Yes 

Q In the period mentioned that we are aconcerned, - 
In May 1968, July /72 did you handled any cocoa - 
butter shipments from any other shipper? 

No, only for Industrializadora de Tabasco. 

Q The period since August 1972, have you handled - 


any other shipments from other shipper? 


Q In your agreement with Mexican Line, do they --- 
authorized you to issue clean bill of lading in ---- 


return for letter of guarantee ? 


Yes, this has been for many years and has not been changed. 


Q Have you know what is the average time the cocoa 
butter stays in pier to shipment aboard Mexican -- 
Line vessels? 


8 to 10 days. 


Q Do you act as agent for any other line than 


A 
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Mexican Line? 


In the same traffic in other line. We are werking for other 


lines. 

Q Do you have the agreement with Baldomero Ruiz - 
to issue clean bill of lading for letters of guarantee? 

No 

Q I see that all of the letters of guarantee that are -- 


issued to you in return with the clean bill of lading 
the letters are dated much laier than the bill of -- 
lading. 

Yes sir, but was mentioned the date of the shipment. 

Q Wiy would he gives you a letter of guarantce if the 
vessel have left unless you have an agreement. 

Stendard procecdure in the Port of Coatzecoalcos, 

MR. MEEKER: Let the vecord indicaie that the copy of the 

letter of Baldomero Ruiz dated June 20/72 covering bill of 

lading N° 1 to Philadelphia for 48 cartons of cocoa butter 

has been produce and ask to be marked for identification 

included in plaintiff exhibit N? 7. 

Q Mr. Rutz, Is it true you said that there is no written 
agreement betveen Baldomero Ruts and Tomds Ruiz 
Is there a verbal agreement of any kind between the 


2 com panies ? 


<i > 


Yes. 


Q Would you tell me what this verbal agreement is? 
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Tomds Rutz as agent for Mexican Line and Baldomero Ruiz 

as costum broker for the shipper is tuat he is supposed to 

deliver the cargo along side the vessel and to pass on the - 

instructions for ‘iv %ill of lading which is signed as the -- 

cargo is actually !coded. They ave hauled over to him, - 

and when clean bill of lading are required he is to produce 

a letter of guarantee to the Company. 

Q Did you said the warchouse where the cocoa butter 
is stored is avned by the government? 

Yes sir, there are nct privete warehouses. 

) Do you know who owns Mexican Line? 

Wh owns Mexican Lyme? 

q@ Is Mexican Line owned by Mexican Government? 

gisneens naned for Transportacién Meritima Mexicana in 

several office serviees. Transportacién Maritima Mexi- 

cana is an interprice firm 70% private capital and 30% - 

Mexican Government. 

Q What is tie temperature reached in the warehouse 
in tlee summer time? 

Very warm, some days we get 40°C. and maybe more. 

Q In the winter time what is the maxtmum temperature? 

We do not have winter or summer time, It is warm now. 

We use in offices air condition all year round, We are ina 


tropical country. 


18 
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Q But the warehouse is not air conditioned ? 


No, it is not. 


MR. MEFKER: I have no more questions at this time, but 


yeserves the right to ask further questions after crozz -- 


examination. 
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EXAMINATION BY: 


MR. FALICK, 


Q Mr. Ruéz, other than the documents presented, do 
you have any other documents refer to shipments - 
in question? 


Bill of lading and cargo. 


Q Other than the biil of lading? 
No 
Q Do you know if the stevedors prepare any other -- 


documents than the other presented today? 
All the documents presented by the stevedors wiion are - 


the invoices for the handling of the cargo. 


Q The exception list, who prepares the exception -- 
list? 

Tonids Ruiz prepares it. , 

Q Whom at Tom's Ruiz prepares the exception list? 


We do not have a special man to do this work. 

Q In voyage in May 18/68, how niany people were -- 
anid to prepare the exception list? 

I can not record, in 1968? is too nuch time. 

Q Normally how many people work in the preparation 


of this list? 


247 ’ 


2 or 3 people are engaged in preparing an exception list - 

Q Do you know if the stevedors also prepares any -- 
exception list or take exception orders of any kind? 

Yes, they do. 

Q You do not have those record? 


No, we do not. 


Q Mr. Rutz, Do you know who gets the log? 
They are .ever hailed but to the ship agent. 
Q De any of your records indicate what the itinerary 


for the voyage in question was ? 
Yes, we have. 
Q The July 19/72 would you tell me what the itinerary 
Yes, if I loock up for it. 
{R. £ALIC: Let the record show that the counsel of Mext 
can line has agreed to provide this information to «ie ex-- 
tent that it is available. 
Any of the records provided today indicate the date 
that the vessel in question actually departed Coatza 
coalcos. | 

One or two days, that does not mean that the ship sailed - 

the same day, 

Q Would there be anv other record for you that have 


indicate that the vessel departured? 


Yes 
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Q What record would that be? 

It would be by the bill of lading aud the deck log. 

MR. FALICK: It has been stated that this information ee 

would be provided to the extent té is available. 

Q The stevedors union is a private con: pany or govern 
nent conrpany. 

It is a1 “ivate cooperative. 

Q How far from the warehouse is the deck to unload 
the cocoa butter. 

The trucks discharge the sacs at the warehouse and some 

tines they discharge it on the door. 

Q When the trucks arrive at tie pier, is there a gate 
that the trucks hes to go through? 

There are several gates and the warehouse man indicates 

the driver through whitch door the cargo will be discharged 

w Yhen the trucks come in, is there a pass given - 
to the truck dirver? 

Fass? 

Q Is any kind of record kept of the arrival of the trucks 
at the pier? 

No record. 

Q How far from the warehouse is the ship side? 


Some times they have to move the cargo from the warehouse 


to any deck. Itis not always. 


A 
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Q Depends on what duck is used? 
Yes 
Q How fir is from the warehouse to the closed duck? 


You can get from 30 meters ‘to 1500 meters. 
Q Do any of vour records indicate whitch duck in --- 
vessels in question left from ? 
Yes 
MR, FALICK: Let the record indicate the counsel has -- 
agreed to provide this information to the extent it is ---- 
available, 
---0 VU 0--- 
My name is MR. FREDERICK W. MEEKER, I am asso-- 
ciated with the Law Firm of HILL RIVKINS, CAREY LOES 
BERG. and O'BRIEN, Attorneys for Plaintiff ACLI INTER 
NATIONAL & GUILL & DUFFUS. The questions are in - 
connection with 8 voyages of Mexican Line vessels from- 
Coatzacoalcos to Philadelphia and New York between Miay 
1968 and August 1972 carrying various cargos of cocca - 
butter for my clients. 
---00 0 --- 
My name is PAUL FALICK, of the Law Firm BIGHAM, - 
ENGLAR, JONES & HOUSTON. 99 John Street, New York 
City. We represent Pittston Stevedoring Corp., The --- 


Third Party defendant in two of the Law Suits in question. 


A 
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The questions whitch I have been asking will continue to - 
ask, involved infornation whitch we are attempting to as- 
certaing in connection with this Law Suits. 
---v00--- 
Ary name is MR, THOMAS F. MOLANPHY, I am asso-- 
ciated with the Law Firm HAIGHT GARDNER POOR & -- 
HAVENS and we represent Transportacton Maritima Me 
xicana, S. A. the defendant and Ti ‘rd party Plaintiff in - 
connection with the clainis in question. 
---000--- 
Q Is it part of your job, is it not, to engaged the -- 
stevedors the unloading of this vessel? 
Yes 
Q Did you give any instructions of any kind to the -- 
stevedors with regard to the handlirg and loading 
and stowage of the cargo in ques tion? 
It is always reccommended to the stevedors in regard - 
with the nature of the cargo to handled same with most 
care in order to avoid any damage while been load in pier 
and stowage in the ships holls. 
Q Other than hand’ing with care, are there any --~ 
special instructions given with regard with cocoa 


butter. 


< 
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q Do you have anyone, person, to observe the load - 
of the vessel. 

Yes, we have one person by the agency or some times the 

chief of stevedors see that the cargo is been handled pro- 

perly. 

Q Is this chief stevedor am employee to you? 

Some times and some times we use somebody from out - 

side, but with the experience in this kind of wo rk. 

Q Does the chief stevedor keeps any record of the -- 
work and what he observes? 

Yes ; 

Q And what do this record consist of? 


He gives a report if necessary or make any renark when 


he finds something wrong during the loading operation. 


Q Do you keep these records? 

Yes 

Q Do you have these reports here in the office? 

Yes 

Q Would you tell me more about these reports and ~ 


what they consist of? 
The chief stevedore or superintendent keeps records of - 


the trucks, of all operations and reports all the necessary 


A 


information to elaborate a Port log and wi en required -- 
daily work reports the number of people working. Equip- 
ment use aside and on board, watches the correct tstowage 
of the cargo, together with the vessel office and in general 
keeps track of all the loading and discharge operation while 
the ships are on Port. 

MR, FALICK: Let the record show that I had been handled 
a copy of the Port Log for Merida 9. I would like to...... 
covering the 8 voyages in question together with any daily 
work report if available. 

Let the record show that counsel has agreed to provide -- 
the Port log and any other document available to the extent 
that are available. If... when receive these documents - 
it has been agreed that these documents would be marked 
for identification as part defendant exhibit 1. 

Q Mr. Rutz, the Port logs do not indicate what ---- 


stevedor equipment was used in the loading? 


Q Do you have your own personal knowledge of what 
equipment is used by the stevedors in loading the 
cocoa butter? 

Yes, in nets. 


Q Can you describe this equipment? 


A 


A 


The eqtipment used in loadiug the cargo fron along side 
the vessel is with manila nets and wood platforms whitch 
are left in to the ships' holes and also by pallets cover - 
with nets in order to protect the cargo from fawling. 

Q The equip. nt whitch you have described is equip 
ment used in getting the cargo from the ships --- 
tackle to the vessel? 

Yes 

Q Would you describe the equipment used in getting 
the cargo from the warehouse to ships' tackle? 

It is very siinilar; hard platfornis with about 1 1/2 toiis - 

- wpacity fill by a motor tractor. Several of this cars are 

full at a time. 

Q How many cartons of cocoa butter can be carry on 


one of these tractors motors ? 


40 

Q How are these cartons placed in the platforin ? 

By hand. 

Q How many cartons are carry in each net when - - 
handled ? 

40 

Q How high are they stocked in the net? 


Five 
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I want to make an statement. In the pier of Coatzacoalcos 

the Union of stevedors is a private union and they never -- 

allow any of their men to use hoocks in handling the cevgo. 

MR. FALICK: I will object to the statement is not been -- 

response to the question. 

MR. MEEKER: Will joint in the obj ection. 

MR. RUIZ: 1 also would like to mention that all the equip- 

ment is only owned by the Union of Stevedors. 

Q Mr. Ruiz, who decides when aboard the vesel --- 
where the cargo is stored? 

By the master or by the chief mate. 

Q Ther. it is the dessition of the chief mate or master 
where to store the cocoa butter in question? 

Yes. 

MR. FALICK: I do not have any further questions to niake 

at this time. 

MR. MOLANPHY: Let the record indicate the persuant to 

agreement of counsel the disp sition of Mr. José Ruiz is 

now been continue by Mr. Mario Ruiz a personal in the - 

Company of Tomds Ruiz, S. A. and who works with Mr. 

José Ruis during all the time of the shipments involved - 

in this act. 

MR, MEEKER: 

Myr. Ruiz, for any special instruction received from In-- 

dustrializadora de Tabasco concerning special handling 


for this cargo. 


A 


9 


oS 
cr 
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Just not to load to high in a close place. That is vight, 

nothing. 

Q Did you have any verbal instruction? 

Nothing 

Q Vere part of the instructiois not to store this - 
cargo in the tween deck? 

No there was no instructions. 

&, At the worchouse in Coatzacoalcos for these ship- 

nents in qeestion was there a time that the ware. 

house was full and the cocoa butter has to be ---- 

stored elsewhere? 

There is not other place. They have to stay in the duck - 

or to be stored in the warehouse- 

Q If the warehouse is full the cargo remains i the 
duck? 


That is right. 


Q Does that happens often? 
No 
Q The records that Kir. Ruiz produced from the files 


of Tomds Ruiz, S. A. are these records kept in the 
normal course of .... by Tomds Ruiz, S. re 


Yes. 


Q Is there any other teniporary instructions that is - 


used for the stowage of cocoa butter when the ware 


house is full? 


A I never hear of it, 


MR. MEEKER: I have no further qrestions. 


a Yass 
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'2, FALICK: At 2:00 nen. the denesition wes adjourncd 


in the warehouse at the vier, and with all ettornoys present 


lore wag an cxavinetion of cargo end equipicnt at the warchouse. 


2) ae T OLANPHYs 


Q 'r. Reiz in what building cre we now? 
A Building # 2 
Q At the picr at Coatzacoalcos? 
A yes 
Q Is this the werehouse that is usa@ifor tie stowed 


of cartons of cocoa butter avaiting for cxport shipments? 
A this warehouse is use for all kinds of cargos and there 
are other two warehouse numbers 3 and 4. 

Q Tose the cargo that you refer are including 
carto of cccoa butter? 
A Yes 


Q Are these the ccrtons that wo are standing near 


A Yes they are. 


Q Sere similar cartons cf cocoa butt23r stored in 
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ze heve been discussed? 
A “ue say yes 
she canner in which the cartons are 


towed now, general, the sane manner in which thecartons were 


stowed in the warehcuse at the time of the shinments in question? 


A yes 
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Q And @o the cortons in tho warchouse now, are 
they the sane name as the shiner of the cartons of cocoa buticy 
that wehave been discussed? 

A Yes 

Q I am now soinz to take some photo crinvhs. 
DY °R2. FALICKs 

Q I notice that is a large oren <t the cud of the 

archouse can you tell ze why is the open? 
A Bcenuse we are soing to build a new warchouse in the se 
place, beccuse this is not good anymore. 
BY '2. KE FERS 

‘ Q Mr. Ruiz about how sony cortens of cocoa butter 
} in this erea reughly now? 

.° A About 4,900 

Q And wien these cartons arrived? How lonz tiicy 
have been here? 


, 


A ve have to esk ths varehouse man. The person in ch:.rve 
anid they have been here since, January 3ist and February jrd. 
a Q So, only about a week 
A Yes 

Q Then do you schedule to move them to the 


vessel? 
A I t' ink they were going to move them today, but I don’t ko. 
BY IR. TOLANPHYs 
Q Yr. Ruiz how many boxes high thcre are stack 
now? 


A 8 high 


‘ 


Q Is there eny reason that they don't stack hichcr? 
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A If they stack hicher we have to pay aiffer nt price, 
eeccording to the, stibedores priccs. 

Q , Gun you cxpiein this tariff? 
A At 1.75 mts. the normal tariff is pay, fron 1.76 mts. to 
3 uts. is 50% additional to the tariff rate and from, 3,01 ats. 


seo on 100% additional of the tariff rate. 


Q tho pay the teriff rate 
A The carso is pay by the shipser 
Q s not pay by the carries 


tm. PALICK: Let the records show th:t the Counsel for 
Third Pary Defendont has taken several photographs of the ware- 
houge and cargo ctowed within the warehouse, end Counsel for all 
Parties has stipulated that these photographs maybe murk for 
sAentification et the trial of this ection, and that the vocoa 
Rutter in the photographs is the Cocoa Butter which Mr. Ruiz is 
referring to in this testinony at the warehouse tocay- 

"R. MOLANDHYs Let tho records indicate that we now 
back in the Agent office after have being on the pier and in the 
ywarehcuse. : 

‘CALINATION BY 
"2. YOLANPHYS 
Q Ir. Ruiz in your experience cs exporter in Coatzocoalcos 
do you have many reports for denage, in, cargo? 
A No 
Q What is your experience? 


A ost of the time they don't report. 
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ree the tine, 1969-1972 did Tora Ruiz has 
anything to do with the trucks of Cocoa Butter from Cardenas to 
Coatzacoalcos 
Si ae 

Q . At thos¢ ¢ines did Tomas Ruiz, S. Ae has 
anything to do with the unloading of the trucks in Coatzacoalcos 
A No 

Q _ Did Jonas, Ruiz, S.,A- has anything to do with 


the storage of Cocoa Butterin the warehouse? 


Q Did Thomas Rviz, 5- A, hes anything, to do ith 


the level of the Cocoa Butter storage in the werehouse 


A io 

Q Are you familiar with the term in the ship tackle 
A . Yes 

Q Tonas Ruiz hes ever custody of this caro 
himself? 
A No 

Q At the time of the shipments that, we, were, texing 


avout, hocks ever used by the longshorenan in Coatzacoalcos 
A To, never 

Q At the time of the shipnents, that, ve, have being 
toing about tan you explain in general what the Port Managenent 
as like in Coatzacoalcos? 


A It vsed to call first Puerto Mexico and it was own by the 


Governuont and controlled by them. 
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oi a a end, ganaged the pier at the tinc? 
A The Governnent ; 
Q and who owned the store facilitics 
A gie Governaent 
Q . And, snese store facilities were on the Governzent 
control, is that rignt? 
A ,,it,i9, richt- 
Q In the warehouse which we just leit is there any 


temperature control? 


A ie 

a ., Wap any, vhone at the time thet, ¥P are, tek’ng 
about? 
A No never has 


Q where the information comes from that indicate 

where the, cargo vag stowed aboard® 
A from the master and chief 

Q And that infornation, $¢ Jet, PRRPETE vefore or 
after the cargo is loaded? | " | 
A Is prepare at the beginning, but is, alwaye,® change- 

Q vs The, inferzation? 
A Yes, is prepare by tne chief or the naster at the beginning 
of loading, sprotimes, there, +8 a change. 

Q Have you sent Cocoa Butter actually stowed in 


the, vessels? 
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Q that is the maxinoum high in nuaber of cartons 
that vou sent, Gocoa Butter stowed? 
A vaxdmaa 20, between 15 and 20 

Q And aboard the, ships that: ¢ are, taking about 


is rossible to stow more high 


A 10 
Q Why is that 
A 8 .. ig 1.5 mts 
Ts wf ,is 1-9 mts 
30 ,, 19 5-7 mts. 


and the highest that the ship has is 5.25 mts. in the, longhorn 


Q . Do the, ship has compartments in the longhorn? 
A Yeo, and besides you, haye tp, take, in consideration that 
each 3 or 4 tirs we put for ventilation so that means 


that increase the highest every 3 or 4 tirs goes that way. 


Q , Do you, knew, about the approximate high tweendcck 
A 2.3 nts. 
Q Do you, know how the, exporterin, Cardenas was 


advice of the ships arrival at the time of the shippers, that 
-e -re, taking, about? 
A No, I don't know. It could be some adviee, frpm the 
chip er or, from our office. | | 
Orr, At, that, tine did Tomas Ruiz, 3. Ae has anything 
to do when the trucks were sent out from Cardenas 
A No 
Q At the time did you occasional saw the trucks 


a: riving, from Cardenas 


A Yes 
Q At what time of the day, they, arrived? 
A joy tine 
Q In your experience in the steanship Agency 


yesiucss Neve you deal with many differents tyncs of, cargo 
shiv ed for cxport? 
A yes 

Q And in the course of your exoeriones vith 


o ~ 


shese ¢iffermt types of cargo have you deal with @itferents 
type of containers? 
A Yes 

Q Are you fauili.r with the tyce of containers 
that was used for. shipwents, in, cuestion of Cocoa Butter from 
Cardenas? 
A Yes 


Q . ,In your, oninion I’r. Ruiz were those certcns 


nrorer con’ -iners fcr export ship 


A I <on't think they were stowed firm 
Q Are this, opinion base 
A yos 
Q how many years is that 
19 years. 


I have vo further questions. 


Ruiz het types of products besides Cocoa 


luther ore hin, ed by Incustrielizadora de Tabasco? 


A ‘ior heve other kind of paste they call Cocoa Paste 
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Q 2 _ po, bhey alco export Cocoa vaste 
A Yes | 
Q and Gocoa, 1i uor 
fi : Oo 
ae and cocoa butter 
A yes 
Q Do your mean in your testiveny to M.. Nolan chy 


hat you see that the trucks, from, In‘yotrialisatora de Cacao de 


Tabasco, S-, Ae to, arrive any time 


A yes 
Q Some of these trueks. perhans, ccrrying other 
thing 
A Wes Cocoa Butter, is, becaise was Coca Butter in the trucks. 


They do not, have pther, trucis, that you guess what is, inside. 
Q _ ven we were just at the pier there were some 
cartons, about 12,000 of Cocoa Butter in the warehouse 
A Yes | 
Q How many of these cartons were obviously danaged 
MR. (OLANPHY: I will object to the forn of the question 


in the grounds that in the warehouse the cartons were in circun= 


tm. FALICKs I will object to the use of the tern 
obviously and therefore join in Mr. Molanpvhy objection. 

Q In the perimcter that we can sce how many can you 
tell danaze? 
A Is very hard to say, I was not looking for it. 


I heave no further questions. 


EXA!.INATION BY 


WRe FPALICK’ 


Q Mr. Ruiz do any of the Mexican Line's vessels 
that get to Coatzucoalcos have refricecrator connertnents? 
A No 


Q And do you know if Industrializedora de Cacao 


de Tovasco, S. Ae ever requested refrigerator vessels. 


A Ho, I don't know. 
ilo further questions. 


A 


(whereunon at 3:00 p.m. the exanination wasodjourned). 
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DEPOSITION of GERARDO SANCHEZ and JAIME ROSIQUE, held at 
the offices of Industrializador de Cacao de Tabasco, S. A. 


on February 5, 1974, at 10:30 a.m., pursuant to Notice dated 
January 15, 1974. 
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MESSRS. HILL, RIVKINS, MC GOWAN & CAREY 


Attorneys for Plaintiff 
96 Fulton Street 

New York, New York 10038 
PREDERICK W. MEEKER, ESQe, 
of Counsel. 


MESSRS. BIGHAM, ENGLAR, JONES & HOUSTON 


Attorneys for Third-Party Defendant 
99 John Street 

New York, New York 10038 

PAUL PALICK, ESQe, 

of Counsel. 


MESSRS. HAIGHT GARDNER POOR & HAVENS 


Attorneys for Defendant and 
Third-Party Plaintiff 

1 State Street Plaza 

New York, New York 

THOMAS F. MOLANPHY, ESQ., 

of Counsel 


MIGUEL ANGEL PEREZ REYES 


Interpreter 
Juan Alvarez 216 Altos 
Villahermosa, TABASCO, MEXICO 
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IT IS HEREBY STIPULATED AND AGREED 

by and between the purties hereto through 

their respective counsel that sealing, s 
certification and filing shall be and the 


seme are hereby waived. 


IT IS FURTHER STIPULATED AND AGREED 
that all objections, except as to the form 
of the questions, shall be reserved to the 


time of the trial. 


If IS FURTHER STIPULATED AND AGREED 
that the signing and sealing of said deposition 


is waived. 
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GERARD O SANCHEZ SANTANA, having been 
first duly sworn by Margarita Gonzalez, testified 
as follows: 
EXAWINATION BY 


MR. MEEKER: 


Q what is your name? 
A Gerardo Sanchez Santana 
Q “Where do you live? 
A Rio Seco Segunda Section, Municipio de Cardenas, Tabasco. 
Q Where do you work? 
A Industrializadora de Cacao de Tabasco, S. Ae 
Q How long heve you been working? 
A 4 or 5 years 
Q Are you familiar with shipments of Cocoa Butter 


made in 1968? 


A I vas not employee in 1968. 
Q Are you femiliar with shipments made in 1972? 
A Yes 
Q Do you have records of shipments made in 19687 
A yes, I do. 
Q We are concern to’ay with 8 shipments in numerical 


order between May 18, 1368 to August 19, 1972. 
A Yes, We have some records. 


Q Do you have all the records of the shipments to 
ACLI. 


eis 
MR. MEEKER: The witness indicated that they do 
not have records of the shipments of May 18, 1968 of 2,500 


cartons, it is my in’ ention to produce the plaintiff minus 


copy of the Bill of Lading. 


MR. MOLANPHY: Let the records know the objection 
to eny guestion and answer base upon request which are not in 
poseession of the witness or his employee and which are vased 


only on records produced by Mr. Meekere 


MR. FALICK: Let. the records also knows that third- 
sarty defendent has join the objection. 
BY WR. MEEKER: 
Q I show you a Mexican Line #19 dated May 18, 
1968 asd Bill of Lading issued for 2,500 cartons of Cocoa Butter. 
A yeSe 
Q Do you have an invoice for this shipment? 


A Yes, they are looking for. 


(Docu:x.ent referred to above is mark as Plaintiff 


ExhibitvA" for identification) 


Q I show you FACTURA COMERCIAL of May 17, 1968 and 
ask you if this is acopy of the invoice of Industrializadora de 


Cacao de Tabasco, S. A. that we are taking about. 
A Yes, this is a copy of the invoice - 


Q Do you have a copy of the Bill of Lading and the 
invoice of the shipment made aboard the Cempeche dated July 13, 
1968. 


(Documant referred to above is mark as Pleintiff 


Exhibit "B" for identification). 
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«R. MEEKER: Let the records indicate thst the 
invoice for the’ shipment has been located in the witnesse's 


file. 


Q I snow you a list of the shipments between 
Februery 13, 1372 to August 19, 1972, and ask if you improduce 


the Bill of Lading and invoice for the shipments. 
A Yes. 


Then we have the list prepared by Mr. Meeker 


marked 2s Plaintiff Exhibit "C" for identification. 
Q I snow you invoice # 127 dated May 17, 1968 


and ask if this is the invoice that covered the shipment made 


in May 18,1968 aboerd the Campeche. 
A Yes. 


Q Do you have an invoice for the shipment made 


aboard the Carpeche on July 13,1368? 


.Document referred to above is mark as Plaintiff 


Fxnibit "D" for identification). 


Let the records indiccte that in response to my, 
request to produce the Bill of Lading that indicate in the list 
the witness has produce 2 bills of Lading and their invoices for 
February 13,1972. Bills of Lading # 9 and 10 and ask that they 
be marked for identification Plaintiff Exhibit as “E" & "F" and 
copies will be made and mail to our office. I also ask that the 
invoices for these shipments be marked as Plaintiff Exhibit es 


mom ge mii, 


Q I si:ow you for the July 13, 1368 shipment and ask 
if this is the cony of the invoige. 


— (Docuncnt referred to above is mark as Tliintiff 
‘x ibit "I" fcr identification). 


Q I show you, ‘ill of Lading # 3 dated May 12, 1972 
far 4,970 cortcns of Cocoa Butter and Inv ices # 970, 976, 909 


end ask if this is the 3ill of L @inz -n? Inveices for the 


»e 
- 

¢ 
179) 
. 


"2, “ECZER: I ask that the Bill of Latine 970, 
76, 959 ond Inveice be mariced 3 MIpintif? Pxribit "I", "K", “Lb 


ey? Wit for d’entification. For the recorés the Bill of Leading 


ited Iuvy 13, 1668 Trem the wLtness ececzvés cond I ask to be 


Q I show you Bill of Liding “ 2 §:.teid Vay 13, 1972 
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(nceu ents referred to gbove is ‘cr. 2s Plaintiff 
Sxhibit "O° & *P* for identificction). 
| 9 I show vou T4111 of Lating #1 issued in Merida 
n May 13, 1972 Tor 2, 000 cartons to Gill «nd Duffus and ask 


‘ou if these docuients reoresent the sauce shipnonts. 


(Docuncntg, referred to above are mark as “Llaintiff 
ipbitG OQ" & myn) 


Q I show yeu Bill of Lading # 4 issued in “erida 


Jane 10, 1972 to ACLI well as the invoice ? 1076 oni ask if 


cover the sell. of. 3, 00 cartons of Cocos, Butter. 


iDit "S" 2 OD Cor Atonti fies tion. 
2 I show you Bill of L:ding 4° @& 2 dated August 
19, 1572 for 16,000 .::3 13,40) of Cocoa Buiter shipp.d atonrd 


tne Campeche end Invoice #1165 :nd osk if this cover 15,900 


(D-cvuments referred to <bove are «rk as Pleintiff? 


r 


Wit "U", "V" & "a" for identification). 
Q Do t’e amount of the ecrtcns cs indic’ ve in she 
si11 of Lading you hve produce were this encunt ectvally shipocd 


Pron this slant tc the customer? 


2. PALICK: I «will object to the form of the questicn 


heesuse © close answer to the conclusion will heppen receive by 
she customerse 
s¥ 2. HOLA Ys 

Q Do yeu have any docuncnts relating with these 


Q (0 you have any r.ccrds concerning the con?tition 


Do pou have any records concerning; the condition 


on Giese shiouents left the vliont? 


Q Do vrcu have aur records snowing when these 


hineonts left the plant and were shi ped to Coatzacoe2zlecs the 


10 
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Q Do you heave these records with you? 
A Yese 

“2. MOLAMPHY: The witness has attending at this time 
to look for the records requested and nresenting to agreenent 


_ 


of the Counsel here. 
JAINS ROSIQUSBS having been second duly sworn by 
Vorncrita @~zales, testified as follows: 
SkAUIUATION BY 
[R. KSEKS23 
Q hat is your naie? 
4 Jeine R sigue Priego 


Q Where do you live? 


A P. O. Box 12, Cardenas, Tabasco 
Q Where do you work? 
A Industrializadora de Cacao de Tabasco, S. A- 
Q How long have you been vorting? 
A 5 years 
Q what vosition did you held before? 
: A Vice President of the Board of Industrializadora de Cac 


Ge Tabasco, S- fe 

Q Are you faniliar with the shipncnts that we have 
discussed today’ from Vay 13, 1972 to August 13, 1972? 
A I started working July 1, 1968. I wes not here when they 


ale the shipment in May 1968. 


Q where is the Cocoa Butter ranufacture? 
A Neve in the factory. 
ve 4 
+ * ‘ 
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you “Cc 


ra) 
a 


do beans? 


TI- 


2a oot thea from the Union, Union Nacione de Productores 
¢e Cic20. 
Q What Geographical Arca? 
Chianas and Tabacco. 
Q As a ceneral rule how s°on if the Cocoa Buyver 
; oauee is vack? 
Richt avay. Ve present the Liquer in the nress abont 20 
vbes, tien the Cocoa Butter is filter ond storage in tons 
eo bcus 1 ter go to special mechine and is temperate botwcen 
Oo to 25 eentizm-adcs then is packing right avay in riestic 
‘aer3 nad enrtcon box 2 and we keep at the warehouse no more 
1 15 days. e sond the merchandise to Coatzacoaleos no “ore 


1 30 hovrs before the ships arrive SO the <itS9t. 
Q hen the liquor is press te butter is in licgvor? 
Q Is the warehouse in stood condition? 
YOCSe 
a ++ ig the maxinun tomperature in the +x schoue? 
5° ; LIT AGe « 
en do the trucks load the rcehantise? 
I reviness between 5:-0 or 6:00 pem. and all night 
f is neccessary. 
Q Do the trueks only travel during darkness? 
Yos, only in ¢arkness 


Objection to the forn of 


CUCIt 


vhet time of nicht d- 


the trucks transrort 


TO 
-} 
—~} 


Cocoa Butter? 


Betvecn 
plent about 2:00 or 3:00 an. 
Q 


hours 


low lonz is from here 


a 
ac 


A 


Q 


to Coatzaconlcos? 


12 


5:00 or 6:00 n.m. they load the trucks and leave 


trucks unloaded in Coatzaco2lcos? 


+o trensport the 


A About 8:00 a.m. 
Q ‘ho unloaded the trucks? 
A They heve a Union 
Q “ho hire the pe-ple who vnload the trucks? 
A "e do, Mee Rviz pay them and charge to us. 
Q Do you have your own truciis 
Cocoa Butter? 
A "NO6 
Q “ho normelly does? 
A freicht trucks. 


Q 


Butter when they load the trucks? 


Do they issue truck's 


A Yes. 


"2, LSEKERs Let the records 


rovred the trvcits receints. 
Q Is this book cover what 
A ? years. 
0 So what for the shipm 
‘to ve are ta'-ing 
A Yese 
Q Do you have r 
A "To, we don't have books 


receipt from your 


indicate that Nr. 


~\¢ 


ents in 1972, the 


roceipts fer shipments made in: £30 


Cocoa 


Rosique 


” 


shicnents 


about the receipts would be in this book? 


3? 


for 1958, at that tine we had 
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price. 's 
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Rots re 1 


+e 
a 
a 


H“zihibit 


de 
Can ¢ CU 
wv 
ee SNC 


ill prod 
4 <nd the 


t) Vee 


ication. 


ma ‘ 
in Y) 

uce the 
roeceelets 


n throu: 


*. r : «? a 
3 of the freight of 
a ¢ 
$3 for 19638. 


yoee opodree a series of 
‘e@ will have the yecords 
veecipts for the varies 
3 will be azked for iden 


whatever nunber i 


S 


' Aro 
j11 loe:te the 19vu 
m1 ‘bers when rece ive 
» in danace condition 


exte in the receipt thet? 

sont't receive omy box that is Vanage, we con't 
u Gil the driver is vere, he check everything. 
If in Coctzaecn.cos thoy reeelve ary pox that 
“alia you ac.re of Luat? 

Do you found more dana -e with som shins then 


Ww 
A Lege 
Cocoa Butter 


A Yes 
Q 
\ Hecause 
Q 
aheut this? 


All the time we told them to get the co 
boat. Wr. Ruiz said sometine he cannot get t 
boat. 

TQ. MOLANPTY: Object to the answer 
Slse Vold hin. 

a) ‘then the ship leaves do you ! 
A Io. 

Q Now long this plant has ship 


Q 
A NO. 
oR 
cid the Bill 
Moxienn Line. 


Ruiz 


the atent 


14 


for Mexican Line? 


Jas he the Azent in 1968? 

Now Qo you know how long you have to keep the 
in the varehovse until the ship come in? 
z enll re by phene. 

And ke tall you to ret the Cocca Butter to 


you gon't send 1% 
don't heve a 
Ruiz 


eid you gave lir. 


42 
vULmMee 


Do you get 
HiEKOR: Let the records indacicate 


of Lading is the receist that 


food werehocuse 


ereci 


+o Voatzaccelcos? 


for the product 


21 instructions 


place inside the 


cool place in the 


to what some one 


rniow? 


with Mexican Line? 


a dock receipt from Mexicen Line? 


that the witness 


they set from 


ror) 
ee) 
_) 
jo 
wi 


Q ‘. Rosicque I chow you this box with plastic 


, ? ? + +” a4 * ’ = A. re + 2 4. t 
mbit "YY" end the Vinines merk as Plointiff hibit "2" tox 
Li4#ensicie:tione 
« Resiaque how is tnis slestie seel? 


4 


~ 
{> 
ua 
2) 
“J 
ad 
~ 
iat 
da 
j- 


LY 0, is secl «with soze special shine thet heat the J 
®) Joes the heat affect the Cocoa Sjuteer 
4 a 
2 Tf the Cocoa Butter uclt the cccoa butter co 
cut ox Cle 
; shies, Giz butter ‘elt when is to hot. 1e1 Wi 


me 2 ° re eee nestinne 4- ANAS 
+ aelne, SUOEL wD Ve eny Dove questions ot th2 
3 
, e 
x roi OY 
ae. 
Le L ‘ 1: 
Mero is a letter of sucr witee Aantemiuty 1: 


yyocroce GCowxuy in conection with cay shipcents that e¢ are 


<< wuen ‘Seean : Vins eee 7 ee ie. 
? D> vou heve ey dircct dealing <21t2 S717 

a \ Hew Yor? 

\ 9 bn Ly tie that TV Wv Ling with th 


e 


{+> 
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“*. Ruiz is the only one tht deal with them. 


Ruiz? 


1ssue 
A 

A 
mop 
Werks 


U ma) 

h 
CO-ans 
4 \wee 
A 

A 

f 

2h 


Q Caa you tell me what means the nane Baldonero 


The nane of the Ship Acency et Coctzacoalcos is Tomas 

S. Ae and Bildonero Ruiz is the iHManager of this Conpmy. 
Q Do you it-ceive copies of letters of guarantee 

by Baldonera Ruiz. 

Yes. 


Q No you receive copics of «11 such letters of 


ntee issue by Baldonero Ruiz 


Q Do you have these letters in your nossession 


ny 
Ni i. 
a ae 


Q Do you ever issue such leviers to Tomas Rvis? 


Q Do anyone clse send loticr to Tomas Ruiz? 


Q Do you have any letters reg: rdinzg the shinrr-nts 


ria are takinz about. 


No, I don't renenuber 
Q Is there any difference in the quclity of the 
Rutter that is ship from your plant? 


No, 19 tne sane. 


Q Is there any test made? 


Q Mm: + this test eon3ist? 


17 
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A ta deve a Laboratory here, but I can't ell you rizit vow 
mat is the »rocess that is made. 
Q Tic warehouse is where from here? 


2, VOLANPHY: Witness indicate the building next door. 


a) And there is where the Cocoa Buiter is stow? 
A Yes 

Q Bhe Cocoa Buiter is .ack by ‘imchine 
A a 

Q And then is gtow in the varchouse 
A 1es 

Q low high they stow? 
A 3 or 10 boxes 

Q The cartons are stow one in top of the others? 
A Yes 

Q "hig is after they have been scal? 


A Yes 

Q This cartoon(exhibit "Y") is onen in one end 
‘ad vin the Cocoa Butter is put in then is cover over? 

ra) Is the Cocoa Butter hard when ts ut. in? 
A ‘To, is senailicuid. 


Q Is pour in? 


Q And then cet hard? 
A Yes 
O Mic boxca ere stow on the floor? 


A To, ‘here are rallets. 


*) 2 
283 
"2. LY LANNY: Counsel agreed that the witness 


ay-:cered yes, how many stow on each pallets, this can t 


2 tly 
Q 8 or 10 on one frane? 
A ¥ Ss. 
9 “hat is the weizh of cach box when the cocoa 


A 50 rounts 
No your Comary pure tase the bexes? 
A Yes 
Q And the liness? 
A Yos 
Q Do you also ship cartoons of cocoa butter to 


other “lace 3a in Voxico. 


Q Do you have customers in Mexico in ac dition 


of cuctoners that you have in foreign ccuntrics? 


A Ycs 

Q Do you have core customers in U.S.A. that you 
: ia Maxies 
A vg 

9 Do you shiv in the sane boxes to U.S.A. that 


you ship to Mexico 


9 Do you use special boxes for overscas shion: nts 


snve Tew customers. 
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Phiag box wno has been marked Sxiibit "Y" ‘as 


=) 
‘ 
° 

~- 

+ 
wy) 
-* 
po) 
CG 
c 
- 
oF) 
.e) 
. 

- 
+ 
mr 

— 


Ki 
ra 
et 
o 


A i 8 lon*t ren 


ou *% ow if there is any chance in the box since 


10 70 
L900? 
A fo cocnge 
Q 
box and asiing t 


A Conservase 


Q 


A : nointing to sce rds in Spenish on tne tox 
be. nelate these vorcs in tnslish. 


ima 3. cajas (Mexinun stock 30 boxes) | ik ae 


stuck core then 10 boxes. 


TY 


Do you were usin; the same boxes in 1568 


Acad thoy also had the sane instiveticns 


I en pointing to another group of words on vie 
o vyite them in Snacish ani translate in eg Pag Ae ad 


~ 


en lucar freseo y scco (keen in fresh and dry 


Other any instruction on the box which in iceate 


at -h:t teuperaturo should be keep? 


> 
ban | 
2 


A, Yro, cnly 


Is there a termoncter in the warehouse? 
on? 


Is sore than one door 


Q iow many coors 
A 3} docrs 

Q How 
A One 

Q And the trucks actucll 
A ‘To, they stay outside 

Q hat is use in the ware 
t " ture down 
A Air conditioner 

Q No you know how larse 
A ~§ mts. large by 20nts. wide 


De 


© 


you 
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now aporoxinctely how many cubics "1¢ 


there ove in the building? 
A 2,09 nts? 


Q 


in the warehouse? 


many of these doors do you use? 


the warehouse is? 


A 210 

Q Do you have any records 
A ¥29 

9) Do srou keen records dnyli of the tenperature 
in the vicrehouse 
A No, ‘a check every 2 or 3 days in order to keen tho 
teunerature between 18° and 21° centicrades. 

? Do you havd any records that chow the canacity 
f the cir conditioner in the warchouse? 

‘e 3eon't h ve exactly the canricity for the warehouse tut 

ex the -hole plont is 11/2 million of frigorias 


Do you know the cap. city of air ecndition units 


ita? 


cover 


Q Ave all of those 11/2 sillion of fricorias 
insoin the same tenverature? 
A No, we have 400 nts’with tenverature of 16° ccnticrades 
’ 
200 mis’? " " » 20° " 
Oi 300 ” " “u " 27° n 
700 " " " ” 29° n 
Q here is the thorno:tctex in the wurenouse 
‘oe a? 
A there is no thermometer 
Iicw do you tell the touper-ture in the vwarehe 


Q i 


if you do not have therzoneter 
\ ‘eo cheek throuth the tennerature 
C co-s0r tag a thermometer for the co 


the tine in orJer to ke 


+ 
’ 


OL’ centictrc.des in the waren 


Q 


s3IaNR 
= 


wo . 


ae building 


TO, 


ol «eator. 


Is the thernoncter located on the compress 


Do you cver have ony sroblen 


and water ecircplate through pipe 


because we have 3 compressor and we work cne at 


a 
2 


Q sh 
op 3 cciling 
A In the middle 


the boves (Sxhivit 
more than 30 box. s 
A No 

Do 


A 0d 


boxes to vrint ony 
A Y.2, only to 
Q Is 
4 Yes 
Q If 


nd later put in cc 
and with no da‘ase 
A “Oo 

Q 


AA 
USC 


A Yes, 


Q that 


A 


Q Is 


o 


ley co along the ceiling or 


Did your Company, tell 


28% 


igh is the ceiling in the warehouse 


alone the outsive 


2rehouse has a flat recor 


Die your Conpany instructed the manufacturer of 


"Y*) to »rint the instruction not to stock 


high? 


you know who save the instructions? 


the manufacturer of the 


other instructions cutside of the box? 


keen in fresh cond dry place. 


this instruction always on the box? 


the Cocoa Butter melt inside theplastic liner 


01 place, will the, cocoa butter get cold evain 


There are times when the boxes, becoze st..in 
the cocoa butter melt? 


sonetines 


cans that the ba~ has been broken 


It is possible. 


4-t 
ul 


h re any way that the melted cocoa butter 


C: 


A 


1e) 


2 
rs 


> 


11 


A 


A 


23 
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stain the vox with ut the liner been proken? 
It is pessible 
Q Con you, explain how that happen? 
It con happen if the box get stcin by, nother box 
Q It is the only way that can hapcen? 
Yes 
Q Sone war the liner has to be broken in order to 
aan 6 
Q ‘72.4 happen if the, boxcs Sstry ve than 10 high 
hey set. cquash 
Q that, cost pressure on he ecntoins of the 
Q i411 crush the, boxes 
ot exactly, but they will get F.iuecce 
Q Does the pressure, vien the poxes set s ucezZe 
te more heat 
No 
Q there are times wien your warcnouse is full 
sa heve to store boxes sore , here else? 
no 
Q who loads the cartoons on the truci:s? 
tie people from the Union 
Q Are the trucks belong to the Union 
lo, to different peoples 
Q Are they employees of your Company 
Not exactly 


A 


A 


A 


Contunt 
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Q What they use to load the cartoons on to the 


Q Do they use hooks? 
no 
Q It is borbidding to use hooks 
¥cs 
Q hy? 
beearse they davage the boxcs 
Q So they do all by hands 
yes 
Q Are these close ox onen trucks? 


? 
f- ’ 


Sonetines they are open or sometines they are close. 


Q What do they use to cover the trucks 


Q How high they stack on the truck? 


Q Is there any temperature control on the truci:? 


, 


No. absolutely no 


Q Those your Company has any store facilities in 
coalcos 
Io 

Q What store facilities do you use in Coatzccoalcos 
tic 3a storaze that we use for general nerchandics 


Q Is that in the open 
no, is in the cover 


Q Do you use the sane facilities in 1968 


Q Ia there ‘vo control in the store 


focilities at Coatcsacoalcos 
Q even since 1968 has enperature 


the store feacilitics in Coc 


9) Yow Lich the tenper:ture set in the store 
cilities in the suuner time? 
| Pec tigrdes 
2, MGSLER: I will object to the form of the question. 
Q How high is the temperature set in thoce 
ilitios in the winter tins? 
A or 25° centin ades 


257023 I will object to the fora of the 


Your cargo stay in these facilities for 


* 36 hours before bean left on the slip? 
: ey yGs 
Q Ocassionally is little more? 
® 
\ Yee 
: Q “hea these cartcons are unlonded frou she trv 
e 
9. hivh ave they stacks there? 
a5 , shey stack by 8 or 10 no more than that 
Q Did your Compr..f ever ship cartoons of Cocoa 
libter ia vefrigerator conpartacnt aboerd ship? 
, 3 


4 vnen do you do that? 
renesber exactly the 


the refrizerctor cos 


they have 


2uSC ipar 


on 


“ 
- 
s 
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Q To your Conrany requested that your caro be 


vood in refricorator comperient in the Hollani ship 


9 Do they cost uiore? 
A Teen’ tell vpeeavse we do not poy the freight 


q Do you vcecive any special instruction fron 


0 who cave the instruction on the Yolland Line 
ty my the earro in the vrefrigerutor conpcrtucnt 


A Te, Tuite told ve that was soing to be better to put in 
Q 9 you mow wiat Conmuny nenufeeturer these 
A Asnagves y Carton Corrugado de “Nexico, 5. R. 


Q Do your recors indicate wheter or «here is «oy 


in Cul for ecch of tho shivarnts that we heve been ta’cin?: 


9 Do tho men who unlocdcd the trucis uso hooks’ 


3 Tt is all done by honto? 


a) No the truc’:s receinptsthat you show before 


incident: any eceasion when the trucks took exception of ony 


4 wy 
7. > 


a reve you ever have reecint or truck ree: ints 


ae 


took exception of any CENAlO 


c 
oO 
= 
rf 
Q 
Q 


Q Haveyou cver have receipt or track receipts which 
+ 4 


1a3 notation for danaze 


A no 


QO If there is any demace founé it will be record 
f thot cuywhere? 
A 40, when the truck set to Contsccoaleos the neonle “ron 


+ 


sore call us if they found some danacte, then when the 


le comeback to get the money we @educt the amount of the 


anase Loxes. 

Q ‘ow rch did these boxes cost? 
A 1.49 onuoty with the liner 

2) Ag thore othertines when the trucks refuse to 
seeest boxes from you? 
A If they are in bad condition we chanze then. 

Q Is there any records 
A "o, the only records we keep is when we have to throw avay 
the e. t'y boxes. 

Q Do you have any records made for the box s that 

yu 3 1 i 


Q Before they even leave the plant? 
Yes, we have to atch ow s.any domace boxcs they change 
pofore they leave the plant. 


a) Snecial in the swsnecr tine 


9) “aas hapren to the boxes, sore of they get squeenc? 
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. ‘eke 
verencuse 


A yes 
& his hanpen before leaves the 
A Sonetines 
Q ilow nany men load the trucks 
A about 10 
a) Sone of them set on the truck 
A Yes 
Q Is the floor in tho warenouse at the saze level 
23 the truck 
A Yes 
Q the hand cars cre driven into the trucks 
A ilo, only wntil the coors ; 
One man hendle one box 


A yes 
Q Do you issued any special instructions for the han- 
dling of your carg? as it is loadcd aboard the ship 
A yes 
Q and «eht ere these instructions? 
A to cut in cool place, to handle with care, to put the boxcs 
in sone special lets when they pick them up to avoid to fall 
“old then to put a tarmulin around the pallets 


foun, ond we have 

to cover the boxes because the movement drop then. 
n they unloaded the trucia we all the tine recomended to <ct 
te coolest nlnuce, because sone times the warehouse is very hot. 
we send somebody from here to sec the condition 
e than 8 days we send 


tue tic 
4 V 


Et oF 
f the cargo, end when the cargo stay in mor 
see some of 


eanty boxes with one of our nen to check cnd if he 
chanze the box. 


« in bad conditicnh 


cm are 
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Q As lonz cs the line is not broken can you change 
pox very easy? 
A Yes 
Q shat cost the line to broke 
A sacetines the heat and sonetimes the people sron the boxcs 


Q Did your Company issve these instrucvions in 


A ro, in 1.67. ‘hen the Company sent the first cargo tney 
sevl some “coples to “ateh the load and then they made the <nstrs 


Q Do you know how long this Company has been 


shin-in’ Cocoa Butter for export? 
A cron 1967. 


Q 5 onybody evcr suggested to use & agifferent 


nd of boxcs. 


MQ. MCLAUPHY:s Idon't have any rore questions. 
‘CALCINATION BY 
. 172. FALICKS 
Q You sgaid the cocoa butter do not stay in the 


neohouse more than 15 days. 


\ yeos 
~~ . on P 
Q hy is the reason for that 
A Beezuse we sell the merchandise before we start the 


tyetion. “hen we nave 2 or 3,200 hoxcse we start s:°:ding to 
Contznazonlecos we know that in Coatuaconlcos ve have chins every 


§ gays to mo to U. S. Ae If we don't do that we have to much 


syoblem storage the nerehandise end we made arrange ents to 


ni <netever we hove ready. 


A th 
ag soon 6s we 
Q 
3309. Perle 
A 90,5 eC 
33:00 a.ll. 
Q 
be Lvercus? 
f Yuu, on 


Q 


hours to Co 
A no 
@) 
‘A i 3 5 
tie trucks he 
A Yecaiuse 
Q 
A lo, but 
(} 
Coatenc alcos 
A jetvveen 
Q 
A -e w2.Ve 
Q 
A Soret: 


>) 
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mat as you mean by rroblciis 
e bitter start .elting or another thing is that 
gena the butter we get the moncy. 

Do you send the trucks to Coatzacoalicos about 
stort ub 5:00 pen. and they leave about 2:00 or 


now, if the shipments were in the daytine will 


ly hen ve have ccol weather is ok 


If there were not cool weath-r willbe c= 


iferous 


otzacoalcos 


why then you shipped during the ni-ht? 
sroe<s arrived in Coatzacoalcos after 3390 DeMe 


ve to be there until next day. 


why is that? 
the Union do not work arter 3:00 pen. 
Have this ever happen to you? 


shut happen we have to pay extra 


By wiat tiie the trucks have to arrived to 


hen you don't have to pey extra? 


AsMe tO 32800 Jerle 


happen after 3:00 pm. 


cxvra 


"ou ever pa xtra 


Tuve any of your rce rds show wheter you pay 
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extra in regard to the shipments that we cre concernin’ todiny? 


A I cannot tell you exactly 

Q How many of this cartcons do these trucks carry 
A £00 but varics 

Q Ar they fill to capacity 
A yoo 

Q who zave the decisicn of how many goes on each 
truck? 
A ve ao 


Q I believe you stated that as long as the liner 


have not. broken the cocoa butter can be re-sack in other cartoon? 


Q It is possible that even $f the lincr has not 


been brolten that the cocoa buster may have begen to o1t? 


A Yes, it is possible 

Q Do you statedthat sone of the trucks are not 
close? 
A yos 

Q and also that the open trucks has a tarpaulin 
A Yes 


Q low does tha tarpavling cover the product of 
cocoa butter 
A the tarnaulin do not perait the sun to et to the boxcs, 
All the time we recommend to leave the front of the tructs oren 
to ct the air in. If etart raining they can cover it Lticht 
away. And we check all the time with the driver to keep the 
front oc cn to let the cocl air cone in. 


Q the tarnaulin vrotect the cocoa butter fron 


ye 1? 
A vos 
Q If the sun is shiny it is pocsible that ‘7111. be , 
ty ont to melt the cocoa butter 
A Te? 

" lave you ever have your curtoons below boilers? 
4 refs) 

Q Before you described your store facilities in 
Contencoaleos and you stated hat the tempercture in the sunmcr 
is 10° contizrades 
4 ¥cs 

Q ilave you ever been there? 
aN Yes 

Q Are they cover or uncover 
\ cover 

») ‘hat is the warehouse “ade of 
A Asbesto (cement) 

Q Is a thernoncther kept in the warehouse at 
Cscteecocaices 

“9. 
- 
%, PALICI: LT don't have any more questicns. 


»] sl AP ? ° 
oO sun ® 
‘ F “ 
\ fue Gove 


ells 


‘Mo owis the warchouse in Coatzaccalcos 


micnt 


Ww 


Y show you exhibit “¥" ond asic 


elso cool 


33 
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BY iiz OLANPHY s 

Q “hat does your Company do with the, Bill of 
Tt. dine : fter you gct then 
A Mac oviginal goes to the Dank and we keep the copy 

a) Acd what other. Coarany has also shipped Cocoa 
putter for export 
A Uationrel Union. Before we were the only ones, but in 
1.72 the Union started shippins. 

Q ‘hile your Commiy still shipping ¢ocoe butter 


fore the Government took ovcr after 1972, what other Companies 


shinned Cocoa Butter for export? 


A “3oconusco"in Iexico City end"ACRA"in ifexico City 
Q Do yvcu know,» hat 5Soconusco shipped from? 
A IIzcvo Teredo, TAMAULIPAS 
Q Do you, know, if, cither of these Comvanics shipped 


Q As far as you imow this is the only Cograny that 


r 
g 
re) 
e 
ae | 


"2, DOLAN?PHYs I heave no further questions. 
"2. MIse«sR: I have nothinz further 
"2. FALICK: I have no furtier questions either. 


~he 


(.nereuron, «ot 4:09 p-M- t~e exanination was adjourned). 
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UNITED STATES DISTRICT COURT conch ienes - 
SOLTHERN DISTRICT OF NEW YORK 


ee ae oe ye a eee ee ee 
\CLI INTERNATIONAL, INC., 
Plaintiff, 
-against- 
S.S. CAMPECHE, her engines, boilers, 
etc TRANSPORTACION MARITIMA MEXICANA, Pa ae 
S.A., d/b/a MEXICAN LINE, 1297 
Defendants. 
Fes Pee Ad none Aer es oe Gt Jeane cee he 


TRANSPORTACION MARITIME MEXICANA S.A., 


Defendant and 
Third Party Plaintiff, 


-against- 
PITTSTON STEVEDORING CORPORATION, 


Third Party Defendant. 


ee eee a ne eee a Soa a - 
ACLI INTERNATIONAL, INC., 
Plaintiff, 
-against- 
73 CE¥, 
TRANSPORTACION MARITIMA MEXICANA S.A., 5341 


d/b/a MEXICAN LINE and SMITH AND 
JONUNSON (SHIPPING), INC., 
Defendants. 


Apex 
Reporting Company 


45 JOHN STREET 


New Yor«, N. ¥. 10036 


233-3530 


300 
July 23, 1974 
2:30 P.M. 
96 Fulton Street 
New York, New York 
DEPOSITION of RUBEN VILLEGAS, a 
witness appearing on behalf of the Defend- 
ants herein, taken pursuant to notice 


dated June 19, 1974. 


APPEARANCES: 


BY: 


BY: 


BY: 


HILL, RIVKINS, CAREY, LOESBERG & O'BRIEN,Esqs. 
Attorneys for Plaintiff 

96 Fulton Street 

New York, New York 

FREDERICK WILLIAM MEEKER, Esq., of Counsel 


HAIGHT, GARDNER, POOR & HAVENS, Esqs. 


Attorneys for Defendant & 3rd Party Plaintiff 
One State Street Plaza 
New York, New York 
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Ivy IS HEREBY STIPULATED AN) AGREED, 


by and between the attorneys for the re- 


spective parties hereto, that objections 
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: to any question, except as to the form of 

3 the question, are reserved for the trial 

4 of this action. 

5 IT IS FURTHER STIPULATED AND AGREED, 
6 that this deposition may be sworn to by the 
7 witness being examined, before a notary pub- 
8 lic cther than the notary public before 

9 whom this examination was begun. 
10 IT IS FURTHER STIPULATED AND AGREED, 
11 that the filing and certification of the 

12 original of this deposition is waived. : 
13 
n R ba] 

14 

15 RUBEN VILLEGAS, having first 

16 been duly sworn before a notary public 

17 of the State of New York, hereby testi- 

18 fied as follows: 

? EXAMINATION BY MR. MEEKER: 
20 Q Would you state your name and address 
21 for the record, please? 

72 A Yes. Ruben Villegas Dominguez, 
23 Altumiruno 585, Vera Cruz, Mexico. 
24 (Q) Captain, could you state by whom 
25 


you are employed at the present time? 


A 


Q 


A 


Villegas 
(No response.) 
Whom do you work for now? 


Well, I work right now for Nautical 


Merchants School in Vera Cruz. 


Q 


Before you were employed by the 


school where did you work? 


A 


I work for Transportacion Maritima 


Mexicana on board the merchant vessel, PUEBLA. 


Q 


on the PUEBLA? 


A 


0 


In what capacity; what was your job 


I was chief mate on board the PUEBLA. 


What vessel were you employed on 


prior to the PUEBLA? 


company Ob 


Well, I was working in another 


board Mexican ship, freon, and before 


on another ship. 


0 


For whom were you employed in July 


and August of 1968? 


A 


Mexicana. 


Q 


A 


For TMM, Transportacion Maritime 


In what capacity? 


Well, I was chief mate on board 


the CAMPECHE motor vessel. 


Q) 


< 


You were chief officer, you say? 


tN 


16 
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A Yes. 
Q What licenses do you hold? 
A Well, I have a captain's license 


from the Mexican government. That means I can be 
captain on board of any ship, any ton, any part of 
the world, according with the Mexican regulations. 
Q When was the license issued? 
A The master's license was issued, 
this is the last one I had, and this is from '61 
(indicating). 

MR. MEEKER: Let the record indi- 
cate that Captain Villegas has shown two 
reduced documents purporting to be licenses 
issued by the Government of Mexico, the 
first one dated the lst of December, 1969, 
and the second issued the 24th of November, 
1961. The license is for master in the 
Mexican Merchant Marines. Let the record 
Show I am handing it back to the witness, 

Q How long had you served as chief 
mate on board the CAMPECHE in July of -- 
A (Interrupting) I don't remember too 


well, because I was on board CAMPECHE three times, 


being the chief mate different times. One of them 
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2 was in July of 1968. 
3 Q Were these three times two other times 
4 prior to 1968 or after 1968? 
3 A I don't remember -- after La a 
. guess, after '68, if I remember weil. 
q Q When did you come aboard the CAMPECHE 
8 sin 1968 to become chief officer? 
9 A Well, I don't remember just when. 
Q Were you chief officer in May of 
11 1968? 
12 A No. I was in that company. I was 
13 


chief officer on another ship and they gave me the 
14 command of one ship, and they went to vacation -- 
15 {i mean, they give me the command of one ship. 

16 They ci.ange it to the command of another ship and 
17 then I went to vacation. And then, after vacation, 
18 |] went to che CAMPECHL. 

19 Q Would you give us a rough approxi- 
20 mation as to when? 

21 A I think I was chief mate before 

22 then, July, '68. I don't remember. 

23 Q Maybe we can tell by this: did you 
24 come aboard, where did you go board the vessel? 


25 A In Vora Cruz. 


° 
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Q In Vera Cruz? 
A Yes. 
Q Would you have logs which would ind: 


cate when you came aboard the vessel in 1968? 

A Well, not here. Net here. I have no 
logs right now. See, I remember the name of the 
first captain when I met on the CAMPECHE the first 
time I was the chief mate, and it is different in 
the second time, understand? I mean, when I went 
to CAMPECHE the first time was Captain Ferrer, and 
when I went the secoii time it was another captain, 
Cervera. And another time was Captain Gonzales. 
That is what I remember. I don't remenoer the 
dates. 

Q Captain, could you tell us when 


you first started to go t9 sea? 


A The first time I went to sea? 
Q Yes, aS a mariner. 
A A long time ago. It was ‘$2, some- 


thing like that. 


Q iow old were you in 1952? 
A Around nineteen, 
Q Captain, prior to the July voyage of 


the CAMPECHE in 1968, had you, I believe you stated 
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you were the chief mate *»oard another vessel of 
the Mexican Line, is that right? 

A Yes. In Mexican Merchant Marine I 
was chief mate, second mate, third mate and captain 
too. 

Q Had you ever transported cocoa butter 


before July of '68? 


A Before, well, I don't think so. 
Q In other words, this was your first -- 
A No. I think, but I can't, Il can't 


swear it. I think this was the first time. 

Q Had you had any instructions from 
Mexican Line, TMM, on special cargoes of cocoa 
butter? 

A Well, no, no special instruction. 
That cargo came to the ship in a normal cargo list, 
but they have no eny special instruction, you know. 
When you load some cargo with special cargo they 
put label, they put dangerous cargo. They tell 
you something about the cargo, see. No special. 
In other words, I don't, I don't know that time 
any special regulation about that cargo. 


Q) Were there any instructions that 


you received from ‘Mexican Line about where to stow 
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the cargo or how to stow it, how to dunnage the 
cargo, how to ventilate the cargo? 
MR. MOLANPHY: Which cargo are we 
talking about? 
MR. MEEKER: Cocoa butter. 

A Well, no. Normally they don't send, 
they don't send special instruction. Only, of 
course, if you load silver, if you load gold or 
something like that, or guns or something, and any, 
have really special cargo, refrigerated cargo or 


dangerous Cargo, dynamite , TNT. 


Q This you would just carry then as 
general cargo? 

A General cargo. 

Q Do you usually, I know, Captain, I 
have you at a disadvantage because you don't have 
the log for this voyage ~~ 

A (Interrupting) Yes. 

Q (Continuing) But do you recall any- 
thing specific about the loading of this cocoa 
butter or the stovrare of this cocoa butter? 

A Yes, yes, I remember. 


) All right. 


A Seu, I remember there was damage. 
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That is the reason I remember. If you have a 
regular trip with no damage, with no bad weather, 
you don't remember too much, but if yov have some- 
thing special, you remember something special. I 
remember we load at that time cocoa butter, cocoa 
butter in #1 lower hold. And I remember and was on 
top of one tier of drums. I remember it was green, 
green colored drum with essential lemon oil. That 
drum was loaded at Vera Cruz before Coatzacoalcos, 
and I remember we load that cargo, I think that was 
the bigger part, in that space, and another part in 


the #4 tween deck. Yes, #4 tween deck. 


Q So you loaded in the #1 lower hold 
aft? 

A Aft. 

Q And the #4 tween deck? 

A Yes. 

Q You mentioned there were drums of 


essential oil loaded also? 

A No, was, it was, what do you call 
that, the floor of tre #1 hatch was, the first 
tier was essential lemon oil, and on top of that 


we put the cocoa butter. 


Q Do you recall how many cartons of 
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cocoa butter went into the #1 lower hold? 


A How many cargo of which? 

Q Of cocoa butter. 

A dow much less or more? 

Q Yes, ioughly. 

A Well, I can't tell the amount because 


we don't use checkers. No, I can't tell you exactly 
the amount. It is very difficult for me. 
Q How tall were the drums of essential 


lemon oil? 


A It was regular tall, I mean regular 
size. 

Q They were regular 55 gallon drums? 

A Wall, let me tell you in kilos, 200 
litos. 

Q 200 lites? 

A Like this (indicating). 


MR, MEEKER: Let the record show 
that the witness has indicated a height 
of approximatély four feet, something like 
that. 

MR. MOLANPHY: Three and a half, 


four feet. 


MR. MEEKER: And a diameter of 
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about a foot and a half, two feet. 
MR. MOLANPHY: Two feet. 
THE WITNESS: Normal drums. 

Q Normal drums? 

A They are small size, like this (indi - 
cating), and another bigger, this high, that is (in- 
dicating). 

Q But 200 liters? 

A Yes. 

MR, MEEKER: Off the record. 


(Off the record discussion.) 


Q Captain, what was the space or the 
height of the lower hold from the floor to the 
ceiling? 

MR. MOLANPHY: Counselor, can we 
have the captain refer to the capacity plan 
of the ship? 

Q Be my guest. I wonder if we can 
mark the capacity plan as Plaintiff's Exhibit 1 
for Identificution. 

(Whereupon, the above mentioned 
document was SO marked as Plaintiff's Ex- 


hibit 1 for Identification, this date.) 


MR. MOLANPHY: Captain, can you 
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Ww 


tell us what this document is? 


3 THE WITNESS: That is a capacity 

4 plan. 

5 MR. MOLANPHY: Of what? 

6 THE WITNESS: Of the ship. 

7 MR. MOLANPHY: Does that show the 

8 general arrangement of that ship as it 

9 existed in the summer of 1968? 

10 THE WITNESS: That's right. 

11 Q Captain, could you indicate or could 
12 you teil from this plan the height of the #1 lower 
13 hold from the floor to the ceiling? 

14 A Well, as I remember, this is a copy, 
15 200 to 1 scale. I don't remember just exactly what 
16 the height here is. 

17 Q Could you give us a rough approxima- 
18 tion, you know, more or less? 

19 A Well, taking a measure here with no 
20 ruler -- 

21 MR. MEEKER: Off the record. 
22 (Off the record discussion.) 

23 MR. MEEKER: Let the record indicate 
24 that the captain is measuring off the height 


2 of the lower hold with a ruler that I supplied. 
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2 A Well, it is no regular. It is no 
3 regular. 
4 Q Could you give us the high point and 
5 low point? 
° A Okay -- what? 
7 Q Could you ‘ive us the high point and 
8 the low point? 
9 A It was, the after section of the 


10 lower hold, after section measure, it is five meters, 
11 and the lower of the after and almost the same, 


12 five-ten, five-twenty. 


13 Q Captain, could you -- 

14 MR. MOLANPHY: Is that on the idea 

15 that the scale is 200 to 1? 

16 THE WITNESS: Well, I can check it. 
17 Say margin 14.«2 meter m-a-n-g-O. That is 

18 the easy way you can do it. It is seven 

19 contimeter, one centimeter, and here it says 
20 mango 14.32 meter. 

21 Q So then if 200 -- 

22 A (Interrupting) Yes, that is identify 


23 the scale here as one to two hundred. 
24 0 So that the height of the hold would 


25 be five meters from the floor to the ceiling, roughly? 


16 
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A Yes. 
Q This lemon oil that was on the first 


tier of the cargo space -- 


A (Interrupting) That was just in the 


floor of the hatch. 

Q That was only one high? 

A Well, I don't remember clearly, but 
I think it was only one high. 

Q Could it have been two high? 

A I don't remember. This is around five 
years ago, little bit more. 

Q Was there anything stowed between the 


tops of the drums and the lower level of the cocoa 


butter? 
A Well, we put dunnage. 
Q What did the dunnage consist of? 
A It is wood pieces and in different 


lengths and something like *hat (indicating). 
Q Indicating about an inch and a half, 
two inches thick? 
MR. MOLANPHY: About eight inches 
wide. \ 


A Something like that. Light inches 


wide and different lenpth. 
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Q Do you recall how high the cocoa 
butter, how many cartons of cocoa butter were 
stacked? ° 

A Well, I can't remember just exactly 
how many, see, but I remember we don't put the cargo 
through the hold and we don't carry the cargo to the 
ceiling, leave a space, because there the beams and 
the frames and can tell you someting about that. 

Normally every trip in Ve.a Cruz on 

this ship, when I was chief mate, we check it, the 
bottoms of all the hatches. I can tell you right 
now that in the #1 lewer hold we had no less than 


ninety per cent of the battens. 


Q When you use the word, battens -- 
MR. MOLANPHY: Off the record. 
(Off the record discussion.) 
A I think between the hull and the 
cargo there was no less than nine inches; and I 
think we leave about two feet or something like 
that. 
Q Two feet between the top of the cargo 
and the ceiling of the hull? 


N Something like that, because to load, 


you know, you must carry. It is difficult to do tat. 
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2 Q In other words, are you saying that 
> these -- 

4 A (Interrupting) Normally they, 4ny 

5 


longshorema. or any place you load, you lose the top 


space of the cargo. 


7 9) In other words, you would have to 

8 have a crawl space for the longshoremen to get 

9 through? 

10 A A crawl space, something like that. 

11 Q Do you recall how this cargo Was 

12 loaded, Captain? 

13 A How? 

14 Q Yes. Do you recall the actual loading 


15 of the cargo at Coatzacoalcos of the cocoa butter; in 
16 other words, do you remember the cargo coming on 


17 be rd the CAMPECHE? 


18 A Yes. 
19 Q I assume you remember it being dis- 
270 charged. I was wondering whether you remember it 


2; coming on board; do you remember that? 
ya A Yes. The people from Coatzacoalcos 
23 «use something like @ net, put the carton and hook 


j4 it and bring it. They handle by hand, put every 


tv 
Al 


curton, and according with the order we get, they 
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put the dunnage so high (indicating), something like 
that. They pit the dunnage, and then they load. If 
you have the after end or if you have the forward 
end working in one half and you are working on the 
forward part of the ship, the after part of the 
ship, that is a, you do for take level on the cargo, 
and if you see the cargo is too small you put dunnage 
across, put more Cargo on top. That is normal. 

Q So at what level of the cocoa are 
you saying that you put dunnage? 

A In between the cargo. 

Q Are you talking about in between the 
lemon oil cargo? 

A Yes, that is the first. 

Q You would put wind dunnage as you 


went ip further? 


A You know, if you have drums -- right. 
Q Like this (indicating), and this 
oil -- 
MP. MEEKER: Indicating with 
asktrays. 
A And this, another, you have got the 


floor, then you put the dunnage here, okay. 


Q I understand that. 


a4 
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- A But this is different than I am 


3 telling you, but you go high, you put tier, another 
4 tier, another tier, another tier (indicating), and 


9 at the suppose five, six, eight tiers you have not 


6 the same level. Okay, you can then put the dunnage 
7 and go through. ’ } 
8 Q So the fifth or sixth level you put 


9 mere dunnage? 


10 A Less, more. 

11 Q That is the fifth or sixth or seventh? 

12 A Five, six, seven, eight. Normally ™ 
13. you have no sufficient efficers to be checking thom. 

14 They put just exactly the cargo. Anyway, the long- 


15 shcremen don't do it just exactly the same. 


* Q Do you have any instructions as to 

17 how high to stack the bexes cf cocoa butter, did 

” you? * 
ai A First thing, boxes, it wasn't boxes. 

20 No wood boxes. It was carton. 
21 Q Well. 

22 A No, I had no special instructions. 

23 Q Do you remember writing on the boxes 


or writing on the cargo? 


? ° 
25 A No, I cannot be certain I remember 
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any writing on the carton. 
Q While we have the plan out, Captain, 
I wonder if you can tell us the height of the #4 
tween deck from ceiling to floor? 
A #47? 


Q I believe you testified that is where 


it was stowed. 


A The #4 tween deck. 
Q Yes, please. 
A From the ceiling to the floor of the 


tween deck or the floor of the hatch. 


o Nc, of the tween dock. 

A Only on the tween deck? 

Q Yes. 

A Three meters ana -- three centiveters, 


3.6 meters. 


) Do you recall, Captain, whether there 


was any other cargo other than the cocoa butter 


stowed in the #4 tween deck? 

A No, I don't remember. I don't re- 
member any other cargo that was under this cargo 
or above this cargo in the tween deck. 


(9) You don't remember that there was 


any? 


16 
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A No. 
Q Or you don't remember if there was 
any? 
A No, I don't remember if we had other 


cargo there. Just on top of the butter or under 


the butter -- 
Q All you remember is the butter? 
A Yes. 
Q Getting back to how much cargo was 


stowed in each cargo area, would you say that it 

was roughly half the cocoa butter stowed in the fl 

lower hold and half in the tween deck, or would it 

be one-third in the tween deck, three-quarters in 

the lower hold, or one-third in the lower hold and -- 
A Well, I can't tell you the exact 

amount, but I think it was more in the #1 lower 


hold, I think, than the #4 tween deck. 


Q You stated that you did recall some- 
thing about the loading of the vessel. Do you re- 


call the stevedores using any hooks? 


A No. In Coatzacoalcos, no. 
Q They don't use hooks in Coatzacoalcos? 
A No, no for cartons. 


Q Di’ they use hooks in Coatzacoalcos 
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for other things? 
A Well, sometimes. 
Q Captain, do you know the melting point 
of cocoa butter? 
A No exactly. 
Q Now we are in 4 little difficulty be- 


cause we don't have with us the log for this voyage, 
but do you recall if temperatures were taken of the 
holds, the cargo holds, during this voyage? 

A No, I can't tell you we didn't take 
the temperature. I cannot tell you that we did not 
take the temperature. 

Q Captain, could you tell us of your 
own knowledge, if you remember, if you can, if you 
ran into any rough weather on the voyage from 
Coatzacoalcos to New York on the voyage we are 
talking about? 

A Well, I don't remember rouph weather, 
really. I! remember we had some fog before arrival 


in New York. 


Q But that was about the extent of 
the -- 

A (Interrupting) Yes. 

Q No heavy seas? 
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A No. 
Q You didn't take the temperature, 
there wasn't any, you didn't take the dew point of 
the various holds? 
A No, no on that case, 
0 Do you remember any special ventilation 


problem that you had during this voyage? 


A (No response, ) 

Q In other words -- 

A (Interrupting) Any -- 

Q Did you ventilate this cargo on the 
Way up or -- 

A (Interrupting) Well, see, normally 


we ventilate the cargo according with some rules, 
but if you can g0 to the hatch and take temperature, 
the wet bulb or dry bulb, you can have the dew 
point then by experience. You must have your mind. 
if you have humidity, less or more, and you keep, 
the main rule then is to keep as cold and as diy 
air as you can find in the hatch, keep it, that 
is, we do it. And if wa ventilate, we put it in 
the bg, normally all the Mexican Ships. 

Q So if you do ventilate, it should 


be in the log? 


16 
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A I think. 
Q Do you recall ventilating on this 
voyage? 
A Yes, I think we ventilate, but I don't, 


can't tell you just exactly the time. 

Q But you have also said, I think, in 
answer to the last question, that you would go down 
with a wet bulb and dry bulb to determine whether 
ventilation was necessary? 

A What, right now there is one thing 
I must tell you. Right now I am teaching in the 
Mexican Nautical Merchant School just about that 
cne, one of the areas I talk is the cargo. 

Q In other words, are you saying that 
on this voyaye that one man would go down and take 
a wet bulb reading and a dry bulb reading? 

A Nobody went down and took the 
temperature, nobody. 

Q Nobody? 

A Nobody. I am complete sure that no- 
body went down and took it. 

Q You say you are talking now, that is 
what should be done? 


A Yes. I am teaching right now to the 
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people, and I must tell the rules to them. okay. 

Q Okay. 

A Yes, you know, there is for writing, 
but the main thing we must look for in a hatch is 
as cold and as dry air as you can find or you can 
keep in the hatch. hat is the best you can do. 


For, how do you call it -- 


Q Sweat? 

A Drops of water. 

9) Sweat? 

A Sweut for condensation. 

Q De you know the temperature, I don't 


knew what it is in Spanish, Captain, ample air? 
A Air -- it is right on the paper -- 


no, I doen't know what this means. 


Q Would you know what the stowage factor 

of the cocoa butter was? 

A Before loading or now? 

Q Well, of this particular cargo, of 
these 59 pound cartons. 

A Well, I d:. 't remember tt... FP vdente 
remember it. And, you know, we received some cargo 
bist. 


Q \\ Se 
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A And in some places the agent give 
you the cargo and cubic space for using, and in other 
places they give you the cargo and the factor, and 
in other place they give you the cargo and the weight, 
and that's all. 

Q Captain, do you recall whether the 
temperature - again we are, because of the absence 
of the log I might be putting you on the spot, but 
do you recall any extreme temperatures that you 
had encountered between the time you loaded and 
the time you discharged in New York? 

A Well, I think it was like now. I 
think it was like now. 

Q Like now cutside? 

A Yes, something like that. 

MR. MEEKER: Can we stipulate that 
it is about 75 degrees out? 


MR. MOLANPHY: I suppose it is 


about that. 


A Between 29, 27, 28. 
Q That is centigrade now? 
A Yes. 


MR. MOLANPHY: Where was this now, 


in 1968 at the time it was loaded or at the 
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time it was discharged? 

A Well, less or more, it was in the 
same -- see, before we arrived in New York there 
wus fog, and right after the fog poes was sunshine, 
it is warming up. But I can't tell you just exactly 
how much degrees. 

Q Can you say that the average during 
the entire trip was 27 to 29 centigrade? 

A I can say. 

Q Captain, were you aware of any claims 
on the cocoa butter discharges of prior voyages of 
the CAMPECHE o1 ‘ny other Mexican vessel? 

A At that time? 


Q Yes, anything before that that you 


were aware of, any Claim? 


A July. 

Q Before. 

A What do you mean, where? 

Q Do you knew cf any claim on cocoa 
butter? 

A No. 

Q You don't knew of anything? 

A NO. 


) Do you recail the discharge of this 
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2 cargo, Captain? 
3 A Yes. 
4 Q Can you tell us about it? 
3 A Well, the first day we was here in 
6 New York we didn't discharge from New York 1 lower 
7 hold. The second day we start discharging in that 
6 hold, and when we start nothing happen. It was 
9 normal. But sometime after they started the cargo 
10 


was damaged, was coming out damaged, and on top of 


11 the drums, I was telling you before, was cocoa 


12 butter, was hard, and how do you call it, together 
13 with the drums, all the caro was (indicating) . 

14 Q Crushed? 

15 A Yes. And they were on the floor of 


16 the hold, more than one foot of butter. I suppose 
17 it was melted and hard again. 

18 Q In other words, it was hardened on 

19 the floor and on the drums? 

20 A Yes, around the drums and on top of 


21 the drums and on the side of the drums. 


22 Q Who discharged the cargo, Captain? 
23 A The longshoremen here. 
24 Q Did you notice any use of hooks in 


25 discharging? 
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Well, no, I con't remember using 


Normally when I am on watch I must 


keep, you know, every hatch is, if you have six 


gangs working you have six hatches. Then you go 


across the deck. You put one new book here in the 


pocket and you writing everything you see, every 


time it happen. 


Yes. 


See. 


You wouldn't happen to have that 


notebook with you today, would you? 


(No respense.) 


Would you have that hook with you, 


Right now? 
Yes. 
No, I don't have it. 


Do you recall, I believe you were 


talking about melted cocoa butter in the #1 lower 


Yes. 
Am I right? 


Yes. 


Do you recall any damape from the #4 
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2 tween deck? 

3 A No. 

4 Q There was no damage out of the #4 

5 tween deck? 

6 A Well, I don't recall. I don't re- 

7 member. As for the #1 lower held, I remember because 
8 it was vay, very special damage. 


9 9) De you recall, in loading, whether 


10 the cartcns appeared te be dumaged to you? In 

11 other words, in Coatzacoalcos were the cartons 

12 damaged when you leaded them aboard? 

13 A Well, no. 

14 Q Did you come to any conclusion your- 


15 self as to why the cocoa butter melted in the #1 


+ 16 rather badly but apparently didn't in the #4? 
17 A Well, I suppose, maybe, suppose in 
é 18 the morning you have, suppose 25 degrees in the 


19. morning. 


20 Q In the morning? 

21 A 8:00 o'clock. 

22 Q Are you talking about here, New York? | 
23 A Yes. And according with the day at 


24 Boon, 29. At 2:00 o'clock we have 30. Then in the 


5 afternoon you follow with, suppose afternoon start 


$ 
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raining and rain all the afternoon from 2:° 
o'clock to $ 30, something like that. And then in 
“*@ ight the sky clear again, and during the night 
Coues warm again, and in the midnight you can have 
again 30 degrees or something like that. And early 
in the morning, like 2:00, 3:00, 4:00 o'clock, it 
rain again and the weather come cold again, and 
like that, you know. It cc’ : vary well happen, 
you know. It can happen. I think maybe it was 
some change, this temperature. 

Q But if there was a change in the 
temperature, wouldn't it affect the #4 tween deck 
as well as the #1 lower hold’ 

A Well, I think because the weight 


cause, the weipht of the cargo. 


Q The weight of the cargo? 
A Yes, that's what I think. 
0 In other words, the cargo was heavier 


‘n the #4 than the #1? 


A No. You know that. 

() What? 

A No. 

) When did you become aware, Captain, 


of the claim or the damace to the cocoa butter? 


16 
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A When I knew? 

Q Yes. 

A The claim? 

Q Yes. 

A Of this? 

() Yes. 

A About two months ago. 

Q Just two months ago? 

A Yes. 

Q You hadn't heard cf anything before 

that? 
A No. When the damage in the #1 hatch 


happen, of course I knew that sometime there was 
some claim and somathing about that because it was 
damage, sec. And I have been to many ships and 
when we handle coffee bags to discharge at a port, 
normally they have some claim when the cargo is 
damaged for anything, see, broken bags, something 
like that, or stained bag, oT anything. ‘then nor- 
mally they send the -laim to the ship or to the 
company, «ad if the company send a letter to the 
captain asking about any claim, then they say they 
roquest scoue, you know, aay answer or entry oT 


something in the lor hook or something. Then the 
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captain ask the chief mate or any mate, and we 
answer, but specifically in this case I don't re- 
member to see any claim letter. 

The first I listen about this claim 
was around two months ago, somebody call me to the 
school by phone and tell me somebody was calling 
via long distance from Mexice to the school, from 
Mexico to my heme, looking for me. Nobody told me 
wh: , which I made a phone call to Mexico to ask 
why. Somebody from the Mexico office told me it 
was about, if I can come here to New York for this. 

Q How long did you serve on the 
CAMPECHE as first cfficer after July of '68? 

A Well, I can't tell you just exactly 
the date, but I was after that. I was again there 
on the CAMPECHE, being @ chief mate. I think so. 

( How long did yor work for TMM after 
"68? 

EN Altogether? 

() Yes, after ‘68. 

A After '08 -- until, let me remember. 
I think until December, "OF 

Q Necember of '677 That is when you 


started to work for them? 


@¢ 
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A Well, because I stop working on 
Transportacion Maritima Mexicana, and I went to NAC 
next. I went to look for a ship to Spain, and i 
stay on NAVIMEX around two years. Then I came back 


to Transportacion Maritima Mexicana about two months 


aboard the BROSLOW (phonetically). And then I came 


to Noutical Maritime School on January, '75. 
MR. MEEKER: I have no further 
questions at this time. 


MR. CAMERA: I have just one or two. 


EXAMINATION BY MR. CAMERA: 


Q Captain, you testified earlier that 
during the course of the voyage to New York there 


were no temperatures taken of the holds, is that 


correct? 
A Wiat did you -- can you Say again? 
Q During the course of the voyage 


from Mexico to New York, I believe you tes*ified 
earlier that there were no temperatures taken of 
the hold, is that correct? 

A Inside the hold? 

Q Yes, inside the hold. 

A No. 


) There were no temperatures taken? 


e 


———_—— 
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A No. 
Q Did anyone go down to inspect the 
cargo on the voyage? 
A No. 
Q tf such an inspection had been made, 


would there be an entry in the log for it? 
A What did you tell me, the first word? 
“MR. MOLANPHY: If somebody did go 
down into thw hold to leok and make an in- 
spection, would that be noted in the deck 
log? 
THE WITNESS: When? 
Q Immediately after the inspection 


would an entry be made in the log that the inspec- 


tion had been made? 


A When? 

Q When someone would go down to inspect. 
A When someone went? 

Q) If someune had pone down to the hold. 
A When? 

9) Vurina the voyae. 

A During the voyage between -- 

Q Retween Mexico and New York. 


A Yes. Well, you must know something. 
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The ship, before arrival in New York, went to Phila- 
delphia, and we opened that hatch in Philadelphia 
and discharge from the upper tween deck. And I 
don't remember too well, but I think maybe we dis- 
charged sor: cargo from the lower twecn deck. You 
can see the plan and take a look. That is the only 
hatch with the tween deck. 

“MR, MEEKER: Let the record indi- 
cate that the captain is indicating on 
Plaintiff's Exhibit l. 

A We discharge from the #1, and I re- 
member that we discharge from the upper tween deck. 
And I don't remember if we discharge from the lower 
tween deck. 

Nobody went down to the lower tween 

deck, lower hold, at that time. 

MR, MEEKER: Let the record indi- 
cate that the captain has indicated on 
Plaintiff's Exhibit 1 that the #1 hatch 
consisted of the upper tween deck, a lower 
tween deck, as well as a lower hold. 

Q While the vessel was ut Philadelphia 
yeu suy you did discharge some cargo at Philadelphia? 


A Yes. 


€ 
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Q. While the vessel was there did anyone 


inspect the areas where the cocoa butter was stowed? 


A No, I don't go. 

Q You didn't go? 

A I didn’ t--ge-.. 

Q De you know if anyone did? 


A I don't know if anyone went, but I 


don't think so. 


Q If someone had inspected those areas, 


would there be an entry in the los? 


A Yes, of course. 
MR. CAMERA: I have no further 
questions. 


MR. MEEKER: Can I just ask a few 


more? 
MR. MOLANPHY: Yes. 
MEEKER: 
Q Captain, how long was the vessel at. 


Philadelphia during this voyage? 


A Only hours. 


9) Captain, you stated th.t there was a 


tier of lemon oil betveen -- 


A (Interrupting) Wrums. 


() Drums beneath the cocoa butter? 


20 


drums, 


leaded 


A 


Q 
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Yes. 
Underneath? 


Underneath. 


Under the cocoa butter there were 


and you stated also that the l2mon oil was 


at Vera Cruz? 


A 


Q 


< 


Yes. 


Was the lemon oil, ds you know where 


th:, lemon oil was stowed at Vera Cruz prior to load- 


inp»? 


Cruz? 


leaded 


A 


Q 


Repeat that? 
Before it came on board. 
It was stowed. 


Yes, Where was it stored in Vera 


Out cf the ship. 


In other words, before the CAMPECHE 


the lemon cil? 


A 


Q 


0) 


Yer. 

Where was the lem yEL 7 
No, I don't know, 

You don't know? 


No. 


Were any temperatures taken of the 


24 


25 
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lemon oil? 

A No. 

MR. MEEKER: No further questions at 
this time. 
MR. MOLANPHY: I have. 
EX. MINATION BY MR. “MOLANPHY: 

Q Captain, approximately when did the 
CAMPECHE load cocoa butter in Coatzacoalcos «t the 
commencement of voyage 63? 

A Would yeu plez°: repeat? 

Q Approximutely when, what date did the 
CAMPECHE lead cocea V-utter in Coatzacoalcos? 

A Well, it was the middla of culy, I 
think... I think it. was the. 15th or 14th. 

0) Where had the cocoa butter been hefore 
it was leaded on bourd the ship in Coatzacoalcos? 

Rev, Well, sometimes the cargo on the ware- 
house, sometimes the cargo comes directly from the 
truck. Sometimes the cargo comes directly from the 

railroad. Don't make a difference. 

Q Do you know how lenp this particular 
cocou butter was in Coatzacoalces befere it was 


loaded on the CAMPECHIIE? 


A No. I have no way to know that, 
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because we arrive at Coatzacoalcos only one day for 


some hcurs oF something like that. 


Q Did the CAMPECHE -- 
A (Interrupting) Anyway, Wo never knew. 
Q Did the CAMPECHE have any control 


over this caTgo before it was underneath the hook 
te be loaded on board the vessel? 

A No, of course net. 

MR, MEEKER: I would like to object 

to the question as leading. 

Q Who has custody of the cargo before 
it is attachec te the cargo on the CAMPECHE? 

A Well, I don't know just exactly, but 
I suppose is an agency or somebody. 


9) Who does the loading, the actual 


loading down there? 


A In Coatzacoalcos? 
Q Yes. 
A Well,in Coatzacoalcos there is a 


stevedorG or longshereman, the union, they do the 
job. 

Q Did you receive any special instruc- 
tions from the shinper of the cocoa butter as tec 


how it was to be carried aboard the ship? 
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4 A Ne. 

3 Q Do you recall the stowage of this 

4 cocea butter in the #1] lower hold of the CANPECHE? 

5 \ Well, ves. 

° 0 Tn your cpinicn, was it properly 

7 stuwed er impronerly stowod? 

8 A Well, in my opinion, that carso was 

9 improper stowugt, no reason for my parsen to be 

10 


hera because that is, in my opinion, is the wrong 
11 way to de something. I dun't ceme here. I stay 
12 home. 

4) Then is it your answer thet in your 


14 opinion that cargo was properly stowed? 


15 A Yes, that is what I suy. 
16 IR, MELAEK: Objection to the ques- 

4 
17 tion as celling fer un opinion. 

E 

ef 
18 M2, MOLANPHY: I think, counseler, ‘ 
19 you opened the dour on opinions. 
20 (0) You meationed, Captain, thut the 


21 heicht cf the stow in the #1 lower hold made «dees 
22 ference in what happened te that caroo, is that 

23 correct? 

24 m. “MELKEN: TF object. Tt dean’t 


x5 think the witsaers hes cestifiod te that. 
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A I don't understand the question. 


Q Captain, did you testify before that 


the weight of the carge in the #1 lower hold had 


something to do with what happened to the cargo? 


A Yes. 

Q Would you explain what you mean by 
that? 

A Well, I think that right now the 


people is here is thinking that the cargo on board 


the ship, and I think that we know that the #1 hold 
is different than the center of the ship hold and 


different, and how do you call that (indicating)? 

Q The shape? 

A Yes. If you see # ship yeu can see 
the bow, like a, like ws wedge (indicating). Then 
you put cargo here, mere cargo here, and more cargo 
here, and more cargo here (indicating). 

MR. MOLANPHY: Ineicating from bottom 


to top. 


A (Continuing) You put more weight 
here on th: top, it weiphing more on the bottom. 


that is the thing, the reason. And I think if some- 


thing happen with the cargo, the more damaged cargo 


was the center, sce (indicutine). And IT think then 


t~ 
a) 
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if the cargo of the cocoa butter melted -- 

MR. MEEKER: Can we go off the 

record for a moment? 

(Off the record discussion.) 

MR. MEEKER: Please read hack the 

answer. 

(Record read.) 

A (Continuins) We know that the cocoa 
butter was melt or melted, was the correct word. 

Q Melted. 

A Melted. Then when we Saw around the 
drums was hard apain, then in between I was no, I! 
ne reslly looking what happened, but I can think in 
my mind what happen, that there was change in the 
termperature and the curso melt. 

Now what the reason, the cargo 
didn't stay in the same level and went down and stay 
down and then harden around the drums, then I can 
think that the sene thius happen. The cargo melt. 
If you put ice and polyethlene bacs, supposing the 
ice look like this (indicating). You put some waTin 
temperature, that ice become to be water and come 
like that (indicatins). 


"ER. «MOL ANPHY: Indicuting a flattened 
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out position. 
A (Continuing) If you have too many 
cubes of ice, « @ of each in one polyethlene bag 
and another bi and another bag, and the same 


temperature in all the cubes of ice, then all of 
them will come flat. Understand? 
MR, MEEKER: Yes. 

A (Continuing) Then if the weight 
crush it, they tear down and break the paper. And 
I think that break the paper and snother, I think 
the carton, something like that. 

Q Will cargo hooks also puncture poly- 
ethlene bags, longshoremen's hooks? 

A Where? 

“ia That is, will they also be able to 


puncturs these cartons? 


A Where? 
a) In New York. 
MP. MBEKER: Objection. I have to 
nete an objection tc that. 
() Do you knew, Captain, whether or not 
a lonpshoreman's hook had punctured, fore through 


the carvo? 


\ Well, nermally longshoreman hook can 


Ay 


6 
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stick you and go, break, can break your head. It 


can break this. 


Q Can it also puncture the pcelythlene 
bays? 

A Of course, yes. 

0 Cauptuin, do you know, was the cocoa 


butter in the #1 lower hold more thun eight boxes 


high? 

A Yes, was more than eieht boxes, cartons, 
I mean. 

Q Eight cartons high? 

\ Yes 

9) Do you have, or could you tell, at 


the time that the cocoa butter was loaded in Coatza- 
coalcos, whether there had been any melting of the 


cocoa butter inside the cartons? 


A (No response.) 
0 Ceuld you cell that by looking at it? 
A Well, ne. If wa reccive some cargo 


that look like damage cr somethine, we refuse the 

cargo nermally. And if the agency or if the people 
from shoreside say that we must load the carro, then 
w6 request some letter or something like that, or on 


the cargo list they mit, you know, for how many 


‘ 
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2 cartons damage or broken or something. No, I don't 


3 remember nothing special. 


4 0 If a carton of this cocoa butter, by 


5 the way, these were cardboard cartons, is that 


right, vhat the cocoa butter was shipped in? 


A Cartons. 


8 Q Cardboard? 


9 A I don't know what you mean by tnat. 


10 Paper. It is like something more thic’ 


Like cardboard, is that it (indicat 


13 A This is long, this is wide, and -- 


Thick? 


Like that (indicating). 


Let the record indi- 


MR. MOLANPHY : 


17 cate that the witness is indicating a thick- 


ness of approximately half a centimeter. 


MEEKER: llalf a centimeter. 


MR. 


20 THE WITNESS: But net as herd as 


Inside the carton is a polyethlene 


cocua hutter is inside that 


& 
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bag? 
A Yes. 
Q If one single box of cocoa butter was 


subjected to heat would the cocoa butter inside that 
bag melt? 

MR. MEEKER: I ebject to any ques- 
tions pertaining to the properties of cocoa 
butter, as it is clear thst the witness 
deesn't know anything about cocoa butter. 

MR. MOLANPHY: I don't think that 
is so at all. 

MR, MEEKER: He deesn't know the 
melting point. 

MR. MOLANPIIY: nat is true, but 
he knows that it did melt on his voyage. 

MR. MEEKER: Well, the objection 
stands. You may ask him, but the objectiun 


stands. 


a) If the cocoa butter inside the bag 


is heated, would it melt? 


A What dees melt mein, more temperature? 
Q Nicher temperature, will it melt? 

A Riepht now I think. 

) If there is no pressure on top of the 


Y 


iw 
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box will that cocoa butter come out of the bag? 

A Well, that is what I was trying to 
explain with all that about the ice cubes. After 
the cubes become to be water, see, you put low 
temperature in and become to be ice again. They 
stay the last time. 

Q They stay flat? 

A That is the idea, stay flat. That 
is the idea, I think. 

We know that the cocoa butter was 
melted because we saw on the bottom of the, in the 
hold I saw it. You don't know, but I saw it. Then 
something happen with that burst inside the boxes. 


That is the reason that I know it was melted. 


() Captain, wha* are your duties at 


the school now? 


A Well, I am full time teacher in deck 
ara, the last degrees. 

() What subjects do you teach? 

A Well, I teach navigation. I teach 
mancuvering. I teach cargo stowage. I teach law, 


something like work, federal law. 
MR, “LGKER: Labor law? 


MR. TIOLANPHY: Labor law? 
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A Something like that, for the ships, 
the crew members, and classification and insurance 
of ships. All the matters about the law, registra- 
tion of the ships, the American Bureau of Shipping, 
North American, German law, Italiano law, Lloyds. 


Q These are future deck officers that 


you are teaching? 

A Yes. 

Q Did you say that you now teach them 
to go down into the hatches with wet and dry bulbs? 

A Well, I teach them about that matter, 
and I teach them about, this is, there is some ap- 
paratus that they take the temperature and the dew 
point from the hold, send it to the bridge, and you 
can read it, them, and you can operate it and you 


can take off the humidity by circulating air. 


Q Is that for all cargoes? 
A Well, no, not for 411 cargoes, you 
Know. 
0 Was that customary in 1968 to do that 
kind of thing? 
A Well, no. The CAMPECHE, he has no 


dry air drier in hatch, nothing like t ct. 


Q 


Do you remember approximately when 
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the CAMPECHE arrived in New York at the end? 
Approximately? 
Q Yes. 
A It was about July 24th, 25th, some- 
thing like that. 
At what pier did you dock? 
Staten Island. 
Do you remember the number of the pier? 
20. 
Do you remember approximately how long 
you, the ship stayed at Pier 20? 
A Around five days. Four, five days, 


something like that. 


iy) Were you present at hatch fl during 


all the time that the cargoes were being discharged 


from the lower hold? 

A No, not all the time. 

Q Do you know what was done with the 
caryo from the #1 lower hold after it was taken out 
onto the dock? 

A What they do with the cargo that was 
dama ped? 

Q Yes, any of the cargo that was in the 


fl lower hold, do you know what the lonpshcremen did 
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2 6with that carge after it was taken out of the hatch? 
3 A No. They put it on the pier. I 

4 didn't see what they do. I don't remember. 

2 Q In 1968, Captain, was it customary 


for members of the crew to go dewn into the hatches 


7 oof the CAMPECHE during the veyare to inspect the 

8 stow? 

9 , - at os : 

A Well, suppese if yeu have some special 


10 carpo and there is rough weather and you have the 
11 security ropes, the cargo, nermally you go to check 
12 if you can do it, Lecause sometimes you cun't go 
13° because all the hatches can be full. You can go 
14 down, but sometines if you can eo down take a look, 


15 but not always. I think was no, not all the days. 
16 Q If you don't have special cargo and 


17 ‘ 
‘ you den't have rough weather, would it be customary 


18 to send someone down? 

" A No. 

20 Q Captuin, did you look at any record 
21 tcduy that shews the temperature at Staten Island 


9 . $ > a peeves ee 8 . “es ° 
22 during the time that the CAMPECIIL was In there in 


summer of 1968? 


the 
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Well, this morning -- 


That showed the temperature at Staten 


At Staten Island, just exactly? 


New York I saw a log book with 


naviraticn beok that shoved some temperatures. 
Q But was that for voyage 63, just so 
the record will be straight, that is the document 


you are talking about (indicating)? 


tha book, Captain? 


June diario de navirfation 


June, 1968? 


is is June, 1968. 


> 


that log book cover voyare 63 


nurthbouad? 


A No, this is southbound, 62 nortkh- 


bound and 03 southbound. fhis is June. 


Can you tell me what the last day 


that is recorded in thut book is? 
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2 A Yes, 39th of June. 
3 Q Can you tell me the first day that 
x 4 is entered in that leg bock? 
| 
5 A lst of June. 
6 0 1968? 
F f Ri pht 
8 Q Is that a recerd that is require¢ to 


9 be made aboard the CAMPECHE in the regular course 
10 of the ship's business? 
11 \ Well, this is a, this is a log book 


12 «for navivyation more than for all the entries. 


) gut it does have te be made aboard 


15 A Yes. 

16 Rr. MOLANPHY: Can we have this 
17 marked for identification, please? 

18 


(Whoreupon, the above mentioned 


19 document was So marked as Defendant and 
20 vhird Party Plaintiff's Exhibit A for 

21 [dentificstion, this date.) 

Pos MR, MOLANPHY: [ heve no further 
23 questions. 

24 M ae I have a tew 

75 BY 14 MELKER: 
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Q Captain, will steel melt if heat is 


added to it? 
A (No response.) 


QQ Will steel melt if heat is added to 


“MOLANPHY: I object to the 
question on the grounds that it is rrele- 
vant to this cese. 

9) Will steel melt if you heat it up, 
add hest? 

Sa 

It will melt? 

‘More temperature? 

Yes. Will that melt? 

What? 

This thine (indicating). 


This? 


don't know. Depend on the 


tenmperuture. 


mean, if you have enough temperature 


enough, sup - 


35 


Q Captain, you explained before when 


x 


you were talking about the #1 hold being a wedge- 


type thing, in ycur oninion, to sticw how this cocoa 
butter melted in the #1 hut nct in the #4. You 
said you cculd visualize in yeur mind how that hap- 
pened after the dischsrging? 
I suy the 


that. In other 


visualize hew that happened because -- 
Pp 


words, you could 


I ssid that I visualize? 


could see it in 


your mind after discharging but net before discharg- 


ing? 


‘argo into the #3 


lower hold - 
nterrupting) 


tinuinp) -- would that have hap- 


jsp 
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You alse stated before that this was 
the first time you carried cocoa butter on board the 
CAMPECHE? 
A Well, I think so. 


This was the first time you were ever 


tulking about the deck 
lop here all efterncon. I would like at this point 
te officially ask for its production, if Tt hasn't 


been done already, und I would like to show you, 


Captain, Plaintiff's mxhibit #2, which was marked 


ut a previous deposition, and ask if this refers 
to the voyage in question? 
(R. MOLANPIIY: If you know. 
If you know. 
A ; you something about this. 
[ don't, normally I don't handle this kind of paper, 
I knew what this, written in Spanish, 
this is a careo list, 
they normally ceive at Coutzacoalcos. 
MOLANPHY: Indicating the last 


several documents handed to 


nN 
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A (Continuing) This is a copy of the 
Q That is the cargo list for the cargo 
in question today? 
A Yes. One over here (indicating). 
“IR. MEEKER: Let the record indicate 


that the captain is referrinsy to the bottom 
of the last pape to indicate the cargo we 
are speaking of. 

THE WITNESS: I don't understand it. 
iiere at says bodcga numero dos. licre it says 
bodej,a nothin:. Here it says bodersa dos. llere 
it says bodera nothing. here it says cocoa 
butter 1 lower hold after numberofcartons, 
3,668 cartons, #4 tween deck forward, 
2,732 cartons. I1 don't see here any #2 
bodega. Then this must be, this is only 
from shore or maybe this is only on the 
shore, not the ship. It says bodega -- 

MR. MEEKFR: Off the record. 

(Off the record discussion.) 


Captain, can you tell me what bodega 


Bode;ja look like mean hatch or 


6 


9 


10 


1} 


14 


15 


16 


17 


18 


19 


25 
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warehouse. 
Q Could you tell me what Cabo de 
Cuadrilla means? 
A Something like this man have command 


the gang, like the foreman of the gang. 


Here it says bedega. Can that also 


A I think it can be. Maybe this is 


warehouse, but hi 


o) 
an 


it say bedeya. Oka), on cur | 
discharge, bodega. Nischeree, bodega. Maybe 
hodeca dos. Maybe that is the number two. Maybe 
that is the warehcuse number. 

MR. MEEKER: Let the record indi - 
cute we are referring to a document called 
Paneleta De Cheque on Plaintiffs Exhibit 
#2 deted 7/2/74, initials YAP. 

Q Captain, where it says Inic y Num. 
de Carros on the Papeleta Ye Cheque, there is men- 
tion of bodega number, which could mean warehouse, 
is that ripgnet? 

A It could be. I dan't know. 

( On the Papeleta Je Cheque where 
hodera is menticned, there are indications that tho 
J 


caryo came by a vehicle or a truck, is that correct? 


Tht says here trailer. 


3 Q Or trailer? 
. 4 \ Yes. 
5 () That holds true for all the Papeleta 
6 De Cheque? 
7 \ Camien. That says that, and this cne 


8 ncthin:«. 


9 Q What means Camicn? 


ruck. 


10 A 
11 I don't know what this, I can't iden- 
» tify this lettel here. lt saysS Cumicnes. Ihat 
l ) ; 


13 mcuns trucks. inis che says trucks, gnd 

1 know what this is. 

iS QO) Camicnes: 

16 oN Maybe from truchs. 

17 Q From trucks? 

18 \ from trucks. 

19 Captain, the stcwage list which is 
29 «we ttacied to this exhivit tnut we ate talking about 
21 indicates that 3,668 cartons werT2 stowed in one 


lower hold aft? 


Cartons were stowcd in 


tween deck forward, is that correct? 
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That's rieht. That indicates that. 
MP. MEEKER: I have no further 
questions. 
MR, MOLANPHY: 
M2. MOLANPHY: 
Captain, cs you tell me who de- 


led te s : : 1c I the lower %1 held cf the 


vou select %1 lower hold? 


Well, there is very many reasons to 


\ccordings with he shin, new muck 


has in every space. All that matters. 
ling with if you have enough room te do it. 
Very, ‘very many Teasons, like you must keep the 
eoinv, von must keep -ume space for another 
ani you must keep trim, very many things. 
fy hefore that if this 
carvo had on stowed i } 3 lower hold that it 


would net 


Nw 


16 
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Villegas 61 
A And the kind of ship, of course. 
() Captain, if you had just this much 


weicht in the #3 lower hold on board the cocoa 
butter, would you expect that you would have damage 
to the lower tiers? 

\ Ine minute, please. When I was ex- 


plsining that I was tulking about the figure of 


the hold in the hatch. 


\ Yes. I think there is, down here 
there is less urea thun cn tep (indicating), 4n-. 
when I was talking about the weight I was not just 
talkiny ahout tais (indicating). Also -oncerned 

bout the figures, see? This is the thing. If you 
put léss urea here and the same height, you have 
more area here you have cn top of the small area, 
more weipnt, and in the same area you put it here 
(indicutisg), Same ares, and the same height you 
lave for more urea the same weieht. It has, that 
is what [ was tryiuy te explain. 
43 Alone those lines 


iaglish your native longuage? 


© your nutive languére, Spanish, 


Spanish. 
Q Do you feel that you have had some 
difficulty today in ex ssing yourself in English? 

Well, I think I sneak some English, 

t sneak the English like you. 

I think I told before thet if ei2 
these questions are made in mv laneuace I can 
answer better, and I think that if I asked the 
questions and you richt now must answer me in my 
own lansuage, *¢t is more difficult fer you. That 

T mean. 

MR. MEEKER: T would like to state 
for the reccrd that counsel for the plain- 
tiff inquired of counsel for the defendant, 


ret, whether un interpreter would be re- 


auired, which T would kave furnished, 
| , 


would have bewa furnished at plaintiff's 
expense, and [ was informed that no in- 


} 
' 


terpreter would he required. 
MR. MOLANPHY: I have no further 


questions. 


T have none. 
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